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H.R. 4244, FEDERAL ACTIVITIES INVENTORY 
REFORM ACT 


THURSDAY, AUGUST 6, 1998 

House of Representatives, 

Subcommittee on Government Management, 

Information, and Technology, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 2:15 p.m., in room 
2247, Rayburn House Office Building, Hon. Stephen Horn (chair- 
man of the subcommittee) presiding. 

Present: Representative Horn, Sessions, Lewis, and Kucinich. 

Staff present: J. Russell George, staff director and chief counsel; 
Mark Brasher, senior policy director; Matthew Ebert, clerk; and 
Julie Moses and Faith Weiss, minority professional staff members. 

Mr. Sessions [presiding]. I apologize for being late. I’m going to 
make an opening statement after your testimony. 

STATEMENT OF HON. JOHN J. DUNCAN, JR., A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF TENNESSEE 

Mr. Duncan. Thank you very much. I appreciate that. I would 
like to thank you for the invitation to be here with you today. 

As you know, this committee accepted an amendment to H.R. 
4244 a couple of weeks ago, which I understand is some Federal 
procurement le^slation. This amendment contained most of the 
provisions of legislation which I have introduced in the House, H.R. 
716, the Freedom from Government Competition Act. This amend- 
ment was offered by Representative Pete Sessions, and I would like 
to personally thank him for all of his interest and hard work on 
this issue. 

The provisions included in the amendment are a scaled-back 
version of the original bill that I introduced. Recently the Senate 
passed this scaled-back version unanimously, and this legislation 
was introduced by our friend. Senator Craig Thomas, over in the 
Senate and has received strong support and bipartisan support in 
the Senate. The le^slation in the House currently has 66 cospon- 
sors, and it is, I tWnk, mostly significantly supported by over 100 
associations and organizations. Tfiose are such a wide variety that 
I won’t take the time to list all of them today, but I will tell you 
that some of these organizations include the U.S. Chamber of Com- 
merce, the National Federation of Independent Business, and 
many, many others. 

In addition, the Small Business Office of Advocacy supports these 
efforts to end unfair government competition with the private sec- 

( 1 ) 
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tor. The last time the White House Conference on Small Business 
met, it listed unfair competition with government agencies as one 
of it’s very, very top concerns. Furthermore, Ms. Karen Hasty Wil- 
liam, the Administrator of the Office of Federal Procurement Policy 
under President Carter, also has endorsed this bill. 

The problem of government competition with a small business is 
not a new one. In fact, since the Eisenhower administration, it has 
been official U.S. policy promulgated in 1955 that “The Federed 
Government will not start, or carry on, any commercial activity to 
provide a service or product for its own use, if such product or serv- 
ice can be procured from private enterprise through ordinary busi- 
ness channels.” Every administration. Republican and Democratic, 
for the past 40 years has endorsed this policy, but, unfortunately, 
it has never been implemented; it has been more lip service. 

Let me briefly explain the most recent draft of this bill and how 
it will address this problem. Simply put, this legislation will re- 
quire Federal agencies to prepare a list of activities which are not 
inherently governmental functions that are being performed by a 
Federal employee. These lists are then to be submitted to the Office 
of Management and Budget for review and consultation. In addi- 
tion, this legislation will make these lists public and require Fed- 
eral agencies to give consideration to private sector sources for pro- 
viding these goods and services. It does not make or require that 
the Federal agencies contract everything out. In fact, the bulk of 
the activities of most departments and agencies would continue as 
present, I would feel certain, even under this legislation. 

I recognize that there are things that government does best, and 
that there are functions that only the government should do. This 
legislation requires only that Federal agencies look at those things 
they do presently, which are commercial in nature. If these com- 
mercial goods and services can be obtained from the private sector 
in a more efficient and, much more importantly, cost-effective man- 
ner, then, and only then, would the agency give consideration to 
contracting out that work. The goal of this legislation is to ensure 
that the public receives the best goods and services at the lowest 
cost to the taxpayers. In the long run, I think this legislation will 
help us do just that. 

Within the last couple of years, for instance, the Defense Science 
Board found that $30 billion could be saved each year if the De- 
partment of Defense did more contracting out; $30 billion a year 
is a lot of money, even here in Washington, DC. This is $30 billion 
we would not have to ask the American public to send to Wash- 
ington every year. 

The Heritage Foundation and many other organizations have 
made similar estimates about cost-savings throughout the govern- 
ment. I think all of us would agree that the American public wants 
the Federal Government to improve the services it provides without 
increasing taxes. 

Mr. Chairman, I would like to conclude by quoting one of our 
Founding Fathers, a great American, Thomas Jefferson, who once 
said, “It’s better for the public to procure at the common market, 
whatever the market can supply, because there it is by competition 
kept up in its quality and reduced to its minimum price.” 
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Mr. Chairman, I want to thank you again for giving me the op- 
portunity to come here to explain why I believe that it is very im- 
portant that the Congress pass this legislation. I can say, finally, 
that I personally, for a long time, have felt that we should almost 
pin a medal on anyone who survives in small business in this coun- 
ty today. Now, it seems to be that it’s difficult even for medium- 
sized businesses to survive. I can tell you from many, many con- 
tacts throughout this Nation, and talking to many people, that it’s 
tough enough for businesses to survive against ordinary competi- 
tion, but when they have to take on their own government to boot, 
it becomes almost too much for many of them to handle. So this 
in a small way would help alleviate what has become a very, very 
serious problem. It would not only help the small to medium-sized 
businesses, but it would help the U.S. taxpayer. 

I thank you for letting me come here today, and I thank you for 
your support for this very moderate attempt to help alleviate to 
some extent a very major problem. 

[The prepared statement of Hon. John J. Duncan Jr. follows:] 



4 


I would like to thank the Chairman and Ranking Member for giving me 
the opportunity to come here today. 

As you know, this Committee accepted an amendment to H.R. 4244. 

This amendment contained provisions of legislation which I have 
introduced in the House, H.R. 716, the Freedom From Competition Act. 

It was offered by Rep. Pete Sessions, and I would like to personally 
thank him for all his interest and hard work on this issue. 

The provisions included in the amendment are very scaled back from the 
original bill I introduced. 

Recendy, the Senate passed the scaled back version of this bill by 
unanimous consent. 

This legislation is bipartisan, with 66 cosponsors, and it is supported by 
over 100 associations and organizations. 

Some of these organizations include the U.S. Chamber of Commerce, 
the National Federation of Independent Business, and many many others. 

In addition, the Small Business Office of Advocacy supports these 
efforts to end unfair government competition with the private sector. 

The last time the White House Conference on Small Business met, it 
listed unfair competition with government agencies as one of its top 
concerns. 

Furthermore, Ms. Karen Hastie Williams, the Administrator of the 
Office of the Federal Procurement Policy under President Carter, also 
supports this bill. 
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The problem of government competition is not a new one. 

In fact, since the Eisenhower Administration in 1955, it has been U.S. 
policy that; 

"the Federal Government will not start or carry on any 
commercial activity to provide a service or product for its 
own use if such product or service can be procured from 
private enterprise through ordinary business channels." 

Every Administration, Republican and Democrat, for the past 40 years, 
has endorsed this policy, but unfortunately, it has never been 
implemented. 

Let me briefly explain the most recent draft of this bill and how it will 
address this problem. 

Simply put, this legislation will require federal agencies to prepare a list 
of activities which are not inherently governmental functions that are 
being performed by federal employees. 

These lists are then to be submitted to the Office of Management and 
Budget for review and consultation. 

In addition, this legislation will make these lists public and require 
federal agencies to give consideration to private sector sources for 
providing these goods and services. 

It does not make the federal agencies contract everything out. 

I recognize that there are things that government does best and that there 
are functions that only government should do. 


It requires only that federal agencies look at those things they do which 
are commercial in nature. 
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If these commercial goods and services can be obtained from the private 
sector in a more efficient and cost-effective manner, then, and only then, 
would the agency give consideration to contracting out that work. 

The goal of this legislation is to ensure that the public receives the best 
good or service at the lowest cost to the taxpayers. 

In the long run, I think this bill will help us do just that. 

Within the last couple years, the Defense Science Board found that $30 
bOlion could be saved annually if the Department of Defense did more 
contracting out. 


$30 billion a year is a lot of money even in Washington terms. 

This is $30 billion that we would not have to ask the American public 
to send to Washington every year. 

I think all of us would agree that the American public wants the federal 
government to improve the services it provides without increasing taxes. 

Mr. Chairman, I would like to conclude by quoting one of our Founding 
Fathers, Thomas Jefferson, who once said: 

"It is better for the public to procure at the common market 
whatever the market can supply; because there it is by competition 
kept up in its quality and reduced to its minimum price. " 
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Mr. Chairman, I want thank you again for giving me the oRwrtunity to 
come here today to explain why I believe it is imperative that die 
Congress pass this legislation. 
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Mr. Horn. Well, we appreciate very much you taking the time 
to come. We know the tremendous hours you’ve spent on your legis- 
lation, and we thank you for following it, and all the niches and 
crannies the Congress can dream up for any piece of legislation. So 
thank you for coming. 

Mr. Duncan. Thank you very much, Mr. Chairman. 

Mr. Horn. You’re welcome. 

I’m going to read my opening statement now into the record, ba- 
sically. Then when Mr. Sessions, the vice chairman comes, he can 
continue the hearing, if he gets back first from the floor. 

Our hearing today will examine title II of H.R. 4244, the Federal 
Activities Inventory Reform Act. 'This title represents an amend- 
ment by Representative Pete Sessions. This topic has been the sub- 
ject of previous hearings in the subcommittee in September 1997 
and March 1998. Hope&lly, our witnesses will be able to shed addi- 
tional light on a much-debated topic. 

[The text of H.R. 4244 follows:] 
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105th congress w w Tfc A M 

20 Session H. R. 4244 

To amend the Office of Federal Procurement Polity Act (41 U.S.C. 401 
et seq.) to provide for measurement of the performance of the Federal 
procurement system, to enhance the training of the acquisition workforce, 
and for other purposes. 


IN THE HOUSE OP REPKESENTATIVES 

July 16, 1998 

Mr. Horn (for himself, Mrs. Maloney of New York, Mr. Davis of Vir^nia, 
Mr. Sessions, and Mr. Kanjorski) introduced the following bill; which 
was referred to the Committee on Government Reform and CKersight, 
and in addition to the Committee on National Security, for a period to 
be subsequently determined by the Speaker, in each case for consider- 
ation of such provisions as fall within the jurisdiction of the committee 
concerned 


A BILL 

To amend the Office of Federal Procurement Policy Act 
(41 U.S.C. 401 et seq.) to provide for measurement 
of the performance of the Federal procurement system, 
to enhance the training of the acquisition workforce, 
and for other purposes. 

1 Be it enacted by the Senate and House of Bepresenta- 

2 tives of the United States of America in Congress assembled, 
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1 SECTION 1. SHORT TTIXE; TABLE OF CONTENTS. 

2 (a) Short Title. — This Act may be cited as the 

3 “Federal Procurement System Performance Measurement 

4 and Acquisition Workforce Training Act of 1998”. 

5 (b) Table of Contents. — The table of contents for 

6 this Act is as follows: 

Sec. 1. Short title; table of contents. 

Sec. 2. Establishment of performance measures for the Federal procurement 
system. 

Sec. 3. Professionalism of the aecpiisition workforce. 

See. 4. Responsibilities for acquisition workforce training. 

Sec. 5. Funding for acquisition workforce training and education. 

Sec. 6. Evaluation by the Comptroller General. 

7 SEC. 2. ESTABLISHMENT OF PERFORMANCE MEASURES 

8 FOR THE FEDERAL PROCUREMENT SYSTEM. 

9 (a) Performance Measures. — The Office of Fed- 

10 eral Procurement Policy Act (Public Law 93-400; 41 

11 U.S.C. 401 et seq.) is amended by adding at the end the 

12 following new section: 

13 “SEC. 39. PERFORMANCE MEASURES FOR THE FEDERAL 

14 PROCUREMENT SYSTEM. 

15 “(a)(1) The Administrator shall establish a system 

16 for measuring the performance and effectiveness of the 

17 procurement system, including standards for measuring 

18 the performance of the various elements of the system. 

19 The performance standards shall be structured — 

20 “(A) to enable the Congress, the Office of Fed- 

21 eral Procurement Policy, and the heads of executive 

22 agencies to track progress of achievement of acquisi- 
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1 tion reform objectives on a Government-wide basis 

2 and to gauge the effectiveness of the procurement 

3 system in supporting the accomplishment of the mis- 

4 sion of such agencies; and 

5 “(B) to benchmark the performance of execu- 

6 tive agencies against the performance of private and 

7 public sector procurement operations. 

8 “(2) The objective of the procurement performance 

9 measurement system shall be to use the performance data 

10 to improve executive agency acquisition practices and poli- 

11 cies in order to enhance support for the accomplishment 

12 of the mission of such agencies. 

13 “(3) In developing and implementing the procure- 

14 ment performance measurement ^tem, the Adminis- 

15 trator shall, to the maximum extent practical, use existing 

16 data sources and automated data coDection tools. 

17 “(b)(1) The head of each executive agenqr for which 

18 more than 50 percent of the funds appropriated are ex- 

19 pended for procurement shall include, as a part of the an- 

20 nual performance plan of the agency submitted under sec- 

21 tion 1116 of title 31, United States Code, an assessment 

22 of the performance of the procurement system of the *®en- 

23 cy in terms of its efBciency and effectiveness in supporting 

24 the agency in accomplishing its mission. 
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1 “(2) The assessment required under paragraph (1) 

2 shall — 

3 “(A) address corrective actions and activities 

4 planned by the agency to improve the performance 

5 of the procurement system of the agency; 

6 “(B) address the adequacy of the education and 

7 training of the acquisition workforce of the agency, 

8 including whether the workforce has the necessary 

9 competencies, skills, and knowledge to effectively 

10 support the achievement of the mission of the agen- 

11 ey and information on the amount of funds budgeted 

12 and expended to ensure that the acquisition work- 

13 force of the agency is appropriately educated and 

14 trained; and 

15 “(C) evaluate the effectiveness of acquisition 

16 workforce training programs in providing necessary 

17 competencies, skills, and knowledge. 

18 “(c) The Administrator may require the heads of ex- 

19 eeutive agencies that are not required to submit a per- 

20 formanee plan under section 1115 of title 31, United 

21 States Code, to submit an assessment to the Adminis- 

22 trator similar to the assessment described in subsection 

23 (b).”. 
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1 (b) COXFORMIXG Amexdmext. — The table of con- 

2 tents of such Act is amended by adding at the end the 

3 following new item: 

“Sec. 39. Performance measures for the Federal procurement system.” 

4 SEC. 3. PROFESSIONAUSM OF THE ACQUISITION WORK- 

5 FORCE. 

6 (a) Maxdatory Training and Education. — Sec- 

7 tion 37(f)(3) of the Office of Federal Procurement Pohcy 

8 Act (41 U.S.C. 433(f)(3)) is amended to read as follows; 

9 “(3) Mandatory training and edu- 

10 CATIO.N. — The head of each executive agency shall 

1 1 establish, for each career path, requirements for ini- 

12 tial and continuing education in the critical acquisi- 

13 tion-related duties and tasks of the career path. 

14 Such requirements shall include, at a minimum, the 

15 core curriculum, continuing education programs, and 

16 policy implementation training required by the Fed- 

17 eral Acquisition Regulation.”. 

18 (b) Acquisition Workforce. — Section 37(e) of the 

19 Office of Federal Procurement Policy Act (41 U.S.C. 

20 433(e)) is amended to read as foUows; 

21 “(e) Applicability to Acquisition Work- 

22 FORCE. — ^The programs established by this section shall 

23 apply to the acquisition workforce of each executive agen- 

24 cy. For purposes of this section, the acquisition workforce 

25 of an agen^ consists of — 
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1 “(1) aD employees serving in acquisition posi- 

2 tions listed in subsection (g)(1)(A) of this section; 

3 “(2) program managers with significant acqui- 

4 sition responsibilities; 

5 “(3) contracting officers and contracting officer 

6 representatives with authority to award or admin- 

7 ister contracts for amounts above the micro-pur- 

8 chase threshold; and 

9 “(4) other Federal employees who are assigned 

10 significant acquisition roles and responsibilities.”. 

11 (c) Contracting Officers. — (1) Section 37(g) of 

12 the Office of Federal Procurement Policy Act (41 U.S.C. 

13 433(g)) is amended by adding at the end the following 

14 new paragraph: 

15 “(4) Contracting officers. — (A) Beginning 

16 on October 1, 2000, the head of each executive agen- 

17 cy shall require, in order to serve as a contracting 

18 officer with authority to award or administer con- 

19 tracts for amounts above the micro-purchase thresh- 

20 old, the following: 

21 “(i) For appointments to serve as a eon- 

22 tracting officer with authority to award or ad- 

23 minister contracts that do not exceed the sim- 
plified acquisition threshold as specified in sec- 
tion 4(11) of the Office of Federal Procurement 


24 

25 
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Policy Act (41 U.S.C. 403(11)), completion of 
training in duties related to use of the sim- 
plified acquisition procedures authorized to be 
used under the appointed position (including 
any training mandated for such duties by the 
Federal Acquisition Regulation) and such addi- 
tional requirements, based on the dollar value, 
nature, and complexity of the contracts award- 
ed or administered pursuant to the appoint- 
ment, as may be established by the Federal Ac- 
quisition Regulation or the appointing agency 
head. 

“(ii) For appointments to serve as a con- 
tracting officer with authority to award or ad- 
minister contracts for amounts above the sim- 
plified acquisition threshold as specified in sec- 
tion 4(11) of the Office of Federal Procurement 
Pohcy Act — 

“(I) completion of the core curriculum 
estabhshed in the Federal Acquisition Reg- 
ulation for contracting officers; 

“(n) at least 2 years ejq)erience in a 
contracting or purchasing position; 

“(m) satisfaction of other qualifica- 
tion requirements for contracting or pur- 
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1 chasing positions at the same grade level 

2 established under paragraph (1)(A); and 

3 “(IV) such additional requirements, 

4 based on the doUar value, nature, and com- 

5 plexity of the contracts awarded or admin- 

6 istered pursuant to the appointment, as 

7 may be established by the Federal Acquisi- 

8 tion Regulation or the head of the agency 

9 for the appointment. 

10 “(B)(i) The head of the executive agency may 

11 waive any of the recpiirements in subparagraph (A) 

12 (except those contained in qualifications standards 

13 approved by the Office of Personnel Management 

14 under subsection (g)(3)) with respect to an employee 

15 of the agency if the agency head determines that the 

16 employee possesses significant potential for advance- 

17 ment to levels of greater responsibility and author- 

18 ity, based on demonstrated job performance and 

19 qualifying experience. 

20 “(ii) The head of the agency shall provide to 

21 the administrator in writing the rationale for any de- 

22 eision to waive such requirements.”. 

23 (2) Section 1724(a) of title 10, United States Code, 

24 is amended to read as follows: 
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1 “(a) Contracting Officers. — Beginning on Oeto- 

2 ber 1, 2000, the Seeretaiy of Defense shall require, in 

3 order to serve as a contracting ofiBcer with authority to 

4 award or administer contracts for amounts above the 

5 micro-purchase threshold as specified in section 32(g) of 

6 the Office of Federal Procurement Polity Act (41 U.S.C. 

7 428(f)), the following: 

8 “(1) For appointments to serve as a contracting 

9 officer with authority to award or administer con- 

10 tracts that do not exceed the simplified acquisition 

11 threshold as specified in section 4(11) of the Office 

12 of Federal Procurement Polity Act (41 U.S.C. 

13 403(11))— 

14 “(A) completion of training in duties relat- 

15 ed to use of the simplified acquisition proce- 

16 dures authorized to be used by the appointment 

17 (includiog any training mandated for such du- 

18 ties by the Federal Acquisition Regulation); and 

19 “(B) such additional requirements, based 

20 on the dollar value, nature, and <H)mplexity of 

21 the contracts awarded or administered pursuant 

22 to the appointment as may be established under 

23 the Federal Acquisition Regulation or by the 

24 Secretary of Defense for the appointment. 
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1 “(2) For appointments to serve as a contracting 

2 ofBcer with authority to award or administer con- 

3 tracts for amounts above the simplified acquisition 

4 threshold as specified in section 4(11) of the Office 

5 of Federal Procurement Pohcy Act (41 U.S.C. 

6 403(11))— 

7 “(A) completion of the core curriculum es- 

8 tablished in the Federal Acquisition Regulation 

9 for contracting officers; 

10 “(B) at least 2 years experience in a con- 

1 1 tracting or purchasing position; 

12 “(C)(i) a baccalaureate degree fi^m an ac- 

13 credited educational institution authorized to 

14 grant baccalaureate degrees; 

15 “(ii) completion of at least 24 semester 

16 credit hours (or the equivalent) of study from 

17 an accredited institution of higher education in 

18 accounting, business, finance, law, contracts, 

19 purchasing, economics, industrial management, 

20 marketing, quantitative methods, and organiza- 

21 tion and management; or 

22 “(iii) passage of an examination considered 

23 by the Secretary of Defense to demonstrate 

24 skills, knowledge, or abilities comparable to that 

25 of an individual who has completed at least 24 
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1 semester credit hours (or the equivalent) of 

2 study fium an accredited institution of higher 

3 education in any of the disciplines listed in sub- 

4 paragraph (ii); and 

5 “(D) such additional requirements, based 

6 on the dollar value, natiu^, and complexity of 

7 the contracts awarded or administered pursuant 

8 to the appointment, as may be established by 

9 the Federal Acquisition Regulation or the Sec- 

10 retary of Defense for the appointment.”. 

11 (d) Qualifications Standards. — Section 1724(b) 

12 of title 10, United States Code, is amended by adding at 

13 the end the following new sentence: “The Secretaiy of De- 

14 fense shall also require employees to meet any additional 

15 qualification requirements established by the Adminis- 

16 trator of the Office of Federal Procurement Policy for sen- 

17 ior contracting positions in the GS-1102 series pursuant 

18 to section 37(g)(l)(ii) of the Office of Federal Procure- 

19 ment PoUcy Act (41 U.S.C. 433(g)(l)(ii)).”. 

20 (e) Certification Examinations. — Section 

21 1732(c)(2) of title 10, United States Code, is amended 

22 by striking “is serving” and all that follows through “if 

23 the employee”. 

24 (f) CouRSEWORK Tuition. — Section 37(h)(2) of the 

25 Office of Federal Procurement Policy Act (41 U.S.C. 
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1 433(h)(2)) is amended by striking “in accordance with” 

2 and inserting “notwithstanding the provisions of". 

3 (g) Accelerated Promotions. — Section 37 of the 

4 Office of Federal Procurement Policy Act (41 U.S.C. 433) 

5 is further amended by adding at the end the following new 

6 subsection: 

7 “(i) Recruitment and Promotions. — 

8 “(1) Recruitment. — (A) For purposes of sec- 

9 tions 3304, 5333, and 5753 of title 5, United States 

10 Code, the head of an agenigr (including the Secretary 

11 of Defense) may determine that certain Federal ac- 

12 quisition positiopi^ are ‘shortage category’ positions 

13 in order to recruit and directly hire employees with 

14 unusually hi^ qualifications, such as employees 

15 who — 

16 “(i) hold masters or equivalent degrees 

17 fixim accredited institutions of higher education 

18 in business administration, public administra- 

19 tion, or systems engineering; or 

20 “(ii) have had substantial, outstanding pri- 

21 vate sector experience with commercial acquisi- 

22 tion practices, terms, and conditions. 

23 “(B) Persoimel actions under this paragraph 

24 shall be subject to policies prescribed by the Office 

25 of Personnel Management for direct recruitment, in- 
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1 eluding the appointment of a preference elipble as 

2 long as preference eligibles are avaUable d^io satisfy 

3 the stipulated high level of qualifications. 

4 “(2) Accelerated promotions. — (A) The 

5 Director of the Office of Personnel Management 

6 shall authorize the rapid promotion of Federal ac- 

7 quisition personnel (including personnel in the De- 

8 partment of Defense) who satisfactorily complete 

9 programs of training and education required by the 

10 Federal Acquisition Begulation for positions at hi^- 

11 er General Schedule grade levels in their respective 

12 fields and otherwise meet or exceed standards for 

13 satisfactory performance. 

14 “(B) The heads of agencies may provide any 

15 such personnel with a maximum of 2 promotions 

16 during any 52-week period. 

17 “(C) No employee may be promoted under this 

18 paragraph without adherence to competition require- 

19 ments under law or regulation.”. 

20 SEC. 4. RESPONSmiLrnES FOR ACQUISmON WORKFORCE 

21 TRAINING. 

22 (a) Administrator for Federal Procurement 

23 Policy. — S ection 6(d) of the Office of F^er^ Roeure- 

24 ment PoIi<y Act (41 U.S.C. 405) is amended — 
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1 (1) by striking “and” at the end of paragraph 

2 ( 12 ); 

3 (2) in paragraph (13), by striking the period 

4 and inserting and”; and 

5 (3) by adding at the end the following new 

6 paragraph: 

7 “(14) establishing requirements for acquisition 

8 professionals to obtain and maintain certification by 

9 a relevant professional association or other entities 

10 as authorized in the Federal Acquisition Begula- 

1 1 tion.”. 

12 (b) Federal Acquisition Begulatory Coun- 

13 CIL. — Section 25(d) of the Office of Federal Procurement 

14 Policy Act (41 U.S.C. 421(d)) is amended^ 

15 (1) by striking “and” at the end of paragraph 

16 (2); 

17 (2) in paragraph (3), by striking the period and 

18 inserting “; and”; and 

19 (3) by adding at the end the following new 

20 paragraph: 

21 “(2) review, approve, and promulgate in the 

22 Federal Acquisition Regulation certification require- 

23 ments, core curricula, continuing education pro- 

24 grams, and policy imi^mentation training rec- 

25 ommended by the Direetor of the Federal Acquisi- 
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1 tion Institute under section 6(d)(5)(F) and (J) to 

2 ensure that instructional materials provided for the 

3 Federal acquisition workforce accurately incorporate 

4 the provisions and intent of the Federal Acquisition 

5 Begulation and are effective in providing the skills 

6 and knowledge necessary to competently implement 

7 those provisions and otherwise enable the workforce 

8 to obtain the best value in awarding and administer- 

9 ing Federal contracts.”. 

10 (c) Federal Acquisition Institute. — Section 

1 1 6(d) of the Office of Federal Procurement Pohigr Act (41 

12 U.S.C. 405(d)) is amended— 

13 (1) in paragraph (5)(B), by inserting and 

14 provide fellowships and grants for researching acqui- 

15 sition issues” before the period; 

16 (2) by amending paragraph (5)(F) to read as 

17 follows: 

18 “(F) develop and recommend core curric- 

19 ula, continuing education programs, policy im- 

20 plementation training, and other instructional 

21 materials for acquisition personnel in eoordina- 

22 tion with private and public sector acquisition 

23 colleges and training facilities (to the maximum 

24 extent practicable), and integrate those instruc- 

25 tional materials with electronic performance 
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1 support siystems for just-in-time delivery of ini- 

2 tial and continuing education in critical duties 

3 and tasks).”; 

4 (3) by striking “and” at the end of subpara- 

5 graph (I); 

6 (4) by redesignating subparagraph (J) as sub- 

7 paragraph (K); apd 

8 (5) by inserting after subparagraph (I) the fol- 

9 lowing new subparagraph; 

10 “(J) enter into partnerships with private 

11 and public sector employers of acquisition per- 

12 sonnel and with nonprofit professional associa- 

13 tions in developing and maintaining valid and 

14 reliable professional certification programs for 

15 acquisition disciplines; and”. 

16 SEC. 5. FUNDING FOR ACQUISITION WORKFORCE TRAIN- 

1 7 ING AND EDUCATION. 

18 Section 37(h) of the Office of Federal Procurement 

19 Policy Act (41 U.S.C. 433) is amended— 

20 (1) by amending paragraph (1) to read as fol- 

21 lows: 

22 “(1) Funding levels. — (A)(i) The head of 

23 each executive agency shall be responsible for ensur- 

24 ing adequate funding is included in budget requests 

25 of the agency and for ensuring any funds provided 
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1 for the education and training of the acquisition 

2 workforce are e^>ended for such puipos^. 

3 “(ii) In requesting funding as a part of the 

4 budget request of the agenqr, the agency head shall 

5 take into consideration the results of the assei^ment 

6 of the performance of the procurement system of the 

7 sigency in terms of its efficient sind effectiveness in 

8 supporting the agency in accomplishing its mission, 

9 including the adequacy of the education and training 

10 of the acquisition workforce and whether the work- 

11 force has the necessary competencies, skills, and 

12 knovdedge to effectively support the achievement of 

13 the mission of the agency. 

14 “(B) The Administrator shall — 

15 “(i) review the agen<gr budget requests to 

16 assess the adequacy of funding levels for the 

17 education and training of the acquisition work- 

18 force and make recommendations to the agency 

19 head for adjustments of the fonding levels, as 

20 appropriate; 

21 “(ii) include sufficient funds in tiie bu^et 

22 recommended to the Administrator of General 

23 Services for the Federal Acquisition Institute in 

24 aojordance with section 6(d)(5) for the develop- 

25 ment and maintenance of the instructional ma- 



terials for the core curricula, policy implementa- 
tion training, and for the development of tech- 
nology-based learning tools and support systems 
that will benefit the acquisition workforce 
across the Federal Grovemment; 

“(iii) prepare a report for inclusion in the 
President’s annual budget on the amounts re- 
quested by agencies in terms of adequacy for 
accomplishing the purposes of this section, and 
for maintaining an efBcient and effective acqui- 
sition system (including information on rec- 
ommended funding levels for the Federal Acqui- 
sition Institute); 

“(iv) in preparing the report under clause 
(iii), and after consulting with the head of each 
affected executive agency, recommend any ap- 
propriate consolidation of funding for inter- 
agency acquisition training and education pro- 
grams and provide information on actual out- 
lays in prior fiscal years for acquisition training 
and education along with an evaluation of the 
effectiveness of those programs in providing the 
workforce with the necessary competencies, 
skills, and knowledge. 
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1 “(C) The President shall include the report in 

2 the annual budget submitted pursuant to section 

3 1105 of title 31, United States Code.”; and 

4 (2) by adding at the end the following new paragraph: 

5 “(3) Professional, organizations. — ^Not- 

6 withstanding section 4109(b) of title 5, United 

7 States Code, the head of an executive agency may 

8 pay membership fees and fees for certification test- 

9 ing for individual employees to organizations to fur- 

10 ther acquisition professionalism.”. 

11 SEC. 6. EVALUATION BY THE COMPTROLLER GENERAL. 

12 The Comptroller General shall conduct an independ- 

13 ent evaluation of the actions taken by executive agencies 

14 to cany out the requirements of section 37 of the Office 

15 of Federal Procurement Policy Act. On or before February 

16 10, 2000, the Comptroller General shall submit to the 

17 Committee on Government Reform and Oversi^t of the 

18 House of Representatives and the Committee on Govem- 

19 mental Affair s of the Senate a report on the evaluation 

20 required by this section. Such report shall include — 

21 (1) an analysis of the effectiveness of the ac- 

22 tions taken by executive agencies to cany out such 

23 requirements; and 

24 (2) any legislative and administrative rec- 

25 ommendations that the Comptroller General consid- 
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1 ers appropriate to meet the objectives of that sec- 

2 tion. 

3 SEC. 7. FUNDING. 

4 (a) In General. — (1) Funds described in subsection 

5 (b) may be transferred to an account of the Office of Man- 

6 agement and Budget for use by the Administrator of the 

7 Office of Federal Procurement Pohcy for the purpose of 

8 administering Govemmentwide acquisition workforce 

9 training activities and related purposes consistent with the 
10 objectives of the Office of Management and Budget. 

LI (2) The specific amounts to be transferred under this 

12 section shall be determined jointly by the Director of the 

13 Office of Management and Budget and the head of the 

14 applicable department or agency. 

15 (3) Funds transferred under this section shall remain 

16 available for obligation until expended. 

17 (b) Funds Available for Transfer. — ^Funds 

18 available for transfer under this section are funds appro- 

19 piiated for fiscal year 1993 or a subsequent fiscal year. 

20 (c) Limitations. — (1) Funds may be transferred 

21 under this section not later than the end of the fifth fiscal 

22 year after the fiscal year for which funds are appropriated 

23 or otherwise made available. 
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1 (2) The aggregate amount to be transferred in any 

2 fiscal year under this section shall not exceed the lesser 

3 of— 

4 (A) the amount that is 20 percent of the unob- 

5 ligated balance of funds appropriated for operating 

6 expenses and salary and other expenses available to 

7 each department and agency during the fiscal year 

8 for which the funds are appropriated; or 

9 (B) $30,000,000. 

10 (3) Funds transferred under this section shall onty 

11 be made available if — 

12 (A) the Director of the Office of Management 

13 and Budget notifies the Chairmen of the Committees 

14 on Appropriations of the House of Representatives 

15 and the Senate of the proposed transfer of such 

16 funds; and 

17 (B) 30 days have elapsed following the date of 

18 such notification. 

O 
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Mr. Horn. Current policy is governed by Office of Management 
and Budget Circular A-76, which says that agencies ought to rely 
on private sources for commercial activities, and on government 
sources for inherently governmental activities; that agencies should 
not start new commercial activities if they can get a contractor to 
perform the activities; and that agencies will subject their in-house 
commercial activities to competition. 

Are agencies following this policy? Sadly, the answer is no. Out- 
side the Department of Defense, not one single agency uses A-76 
competitions. Some agencies say they do not have any activities 
that can be contracted out at all. These agencies with zero commer- 
cial activities include some agencies that brought work in-house 
and others that clearly have personnel performing commercial ac- 
tivities. Agencies must understand something — ^if you have an ac- 
tivity that was contracted out, that is a commercial activity by defi- 
nition. 

So how has the Office of Management and Budget responded to 
this sleight-of-hand? It has given a try to getting agencies on the 
bandwagon, but has fallen short. The results demonstrate that 
clearly. The Federal Government needs a clearly-stated policy in 
law that describes policy toward commercial activities. That’s what 
Mr. Sessions’ amendment attempts to do. 

In the private sector, specialization and competition have re- 
duced costs and improved performance and consumer choice. The 
most competitive sectors of the economy are also the most innova- 
tive. Federal antitrust policy is designed to ensure competition in 
the private sector so that the customers do not get gouged. We 
need an antitrust policy for the Federal Government to ensure that 
taxpayers do not get gouged. 

My own view is that some agencies already have the most experi- 
enced and efficient people doing the job, but other agencies do not, 
especially as buyouts have removed some of the most capable per- 
formers. But we will never know who is a good performer without 
review and competition. Competition can be a spur to improve per- 
formance. According to the General Accounting Office, competition 
can reduce the costs of government by an average of 20 to 35 per- 
cent. 

I know that there are vendors who have been harmed by govern- 
ment competition. I also know that there have been Federal em- 
ployees harmed by contracting out. There have been spectacular 
failures by contractors, equally spectacular failures in government 
agencies in functions performed by Federal employees. But our pri- 
mary purpose here today is to focus on good government demanded 
by taxpayers who sent us here, and who ultimately pay the bills. 

In addition, while the purpose of this hearing is to review title 
II of H.R. 4244, Mr. DeSeve decided to expand the scope to get into 
other provisions. 'These additional topics include work force train- 
ing, performance measurement, and cost accounting standards. 
WMle we appreciate your input, this hearing will focus on Mr. Ses- 
sions’ proposal. As for the other issues, we would welcome addi- 
tional points of view from groups, such as trade associations, for ac- 
quisition professionals and Blue Cross/Blue Shield. 

I want to add that the staff has received several unsolicited 
statements for the record of this hearing. The subcommittee would 
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like to encourage additional thoughts on this issue, and we will 
hold open the testimony for 3 weeks for any person to provide a 
statement. We do not mean to close the door to any point of view, 
and we encourage healthy debate. 

Without objection, the letter from Dan Burton, chairman, and 
John Mica, chairman. Subcommittee on Civil Service, will be in- 
cluded at this point in the record. And, without objection, the letter 
of Steven W. Gamarino, senior vice president. Federal Employee 
Program, Blue Cross/Blue Shield Association, will be included in 
the record at this point. 

[The information referred to follows:] 
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ONE HUNOftB) RFTH CONGRESS 

Congress of ti)e fHniteb i^tates 

^mtfe of Eepreoentatibeo 

COMMFTTEE ON GOVERNMENT REFORM AND OVERSIGHT 
2157 Rayburn House Office ButtOMo 
Washnoton. DC 2051S-6143 




August 6, 1998 


Stephen Horn 

Chainnan, Subcommittee on 
Govonment Management, Information, 
and Technology 
B373 Rayburn 
Washington, D.C 20515 

Dear Chairman Horn: 

We would like to express our support for H.R. 4244, as rqwrted out by the full 
Committee. In particular, section 302 is extremely important in tl^ it secures tanporary 
relief for Federal Ezi^loyee Health Boiefit (FEHB) contracts from q^Ucation of the Cost 
Accounting Standards (CAS), accountii^ standards that are imt only incompatible with 
health insurance carriers* accounting systems, but have little value to tiie carriers, the 
federal government, and the federal employees who rely on the FEHB program. 

After friling to receive a delay in implementing the CAS from the Cost 
Accounting Standards Board (CASH), the Office of Personnel Managemmt (0PM) 
directed FEHB eiqKnence-rated carriers in a January 15, 1998 letter to commence all 
necessary adjustmeaits to their accounting procedures and practices in orda to conform to 
the requiremmtsofdSCFR Part 30 and 48 CFR Chapter^. Caihen wore directed to 
adopt the CAS to ‘"the maximum extent practicable” for contract year 1998. This was 
imposed evoi though OPM informed toe committee in a letter d^ed June 30, 1998, that, 
as a general matter, they are satisfied with the cost accounting infonnatimi provided by 
the FEHB carriers, and they have sufficioit regulatory autoority to ensure that audits are 
conducted a; yropriately. 

On the other hand, Blue Cross and Blue Shield Associatimi (BCBSA), the largest 
catrio’ in toe FEHB program (covoing 42 percent of all federal eoqiloyees), has raised 
concerns wito the difficulties of imptementation of toe CAS on FEHB pro g r am plan 
contracts. BCBSA has stressed that inq)lementatioa would be extranely complex, time 
consuming, and economically unfeasible. Mc»e importantly, such an imposition would 
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^!BSA to make an assesanrat as to whcttKsr continued jartictpation in die FEHB 
progr am k possible as a prutUsit business matter. 

We are com^emed that continued applicatkm of the CAS would run a real rivk of 
inneasing c(^ to the l^EHB program and may result in program disi^on if die 
in^ractic^ility of flying the CAS forces die withdrawal of plans firm ^ FEHB 
IHt^ram. Mc^eov^, it seems imprudent to require FEHB carriers to implem^t such 
burdrascnne and complex standa^ when die CASB Review Panel* a panel establi^usd 
by Congress to examine and analyze the CASB’s mission and the application of CAS to 
government contractors, is expected to report its recommendaticms by the beginning of 
1999. Our sta£6s have conferred extensively with BCBSA, OPM, 0MB, and others 
regarding the appropriateness of applying these standards to the FEHB. These 
consutmtioiis have convinced us t^ the wisest course for Congress at this juncture is to 
enact a temporary moratorium and await die report of the CAS Review Panel. Once these 

have analyzed the complex issues involved in this controvert and issued dieir 
rocomm^idations, Congress will be better equipped to resolve dns matter pemuuumtly. 

In the mftfmtime, sectkm 302 of H.R. 4244 is necessary to ensure that zm 
disruption or any other unforeseoi consequences occur in the FEHB pro^mn. In no way 
would this provistcm limit or restrict OPM's audicmties with nsptct to audits, ovem^t 
or program administration. OPM will continue to have the regulatory fiexibihty to adrqit 
cotain principles of die CAS. Mcne importantly, this inovision would msure the 
crmtiniwd sterility of die FHflB prog ram and die continued healdi care coverage of our 
fisrteral raiployees. 

Thank you for your attention to this important matter. 

Sincerely, 



Dan Burton, Chairman 
Cranmittee on Government 
Reform and Oversight 



Subcommittee on 
Civil Sovice 
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August 28, 1998 


The Honorable Stephen Horn 
Chainnan 

Government Management, Information and 
Technology Subcommittee 
Government Reform and Oversight Committee 
U.S. House of Rqjresentatives 
Washington, D.C. 20510 

Dear Mr. Chainnan: 

We appreciate your invitation to submit the views of the Blue Cross and Blue Shield 
Association on the subject of Cost Accounting Standards (“CAS") and their appUcation 
to the Federal Employees Health Benefits (“FEHB”) Program. In earlier 
correspondence to you (August 4, 1998) and to Chairman Burton (July 28, 1998) we 
have set forth in some detail the reasons why FEHB Program experience rated contracts 
should be exempt from CAS as commercial item acquisitions, the very real difficulties 
faced by insurance carriers in trying to implement CAS, and the fact that CAS would 
add little or no value to the FEHB Program. In this letter we provide our comments on 
the written testimony submitted by G. Edward DeSeve, OMB’s Acting Deputy Director 
for Management, to your committee on August 6, 1 998. 

Mr. DeSeve informed the Committee that the Administration is opposed to those 
provisions of H.R. 4244 that “would preclude the application” of CAS to the FEHB 
Program. He states that the Administration would also oppose any language imposing a 
temporary moratorium on the application of CAS pending receipt and consideration of 
the report of the CAS Board Review Panel. 

Mr. DeSeve’s statement implies that CAS has applied to the FEHB Program since the 
1980s, and that Blue Cross Blue Shield is only “recently” trying to prevent the 
application of “certain” CAS provisions to their contract. The fact is that, until the early 
1980s, even the Federal Acquisition Regulation (“FAR”) did not apply to the FEHB 
Program. The cost principles in Part 3 1 of the FAR incorporate the requirements of 
certain CAS standards governing the measurement of costs, such as CAS 412 and 413 
(pension costs). Thus, once the FAR applied, the CAS requirements incorporated in 
FAR Part 3 1 also applied. These requirements for the measurement of costs are, for the 
most part, not difficult to comply with and are followed by most government 
contractors, large and small. Other than through FAR Part 31, however, CAS has not 
applied to the FEHB Program until OPM made it applicable “to the maximum extent 
practicable” in the 1998 contract. 
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For over a year, the Association and the Plans have wortced to ascertain how best to 
comply with OPM’s directive. The studies and analyses peifoimed in this period have 
highlighted die incompatibility between CAS and the typical Blue Cross Blue Shield 
accounting system, which we summarized in our August 4 letter to you and which were 
described in more detail in an attachment to our July 28, 1998 letter to Chairman 
Burton. As we earlier stated, most of the incompatibilities arise from the allocation and 
consistency standards, not from the measurement standards. The allocation and 
consistency standards have not historically applied to the FEHB Program. This is an 
important distinction that Mr. DeSeve’s statement does not address. In addition, frill 
CAS coverage would bring with it the requirements of the CAS Board regulations and 
Disclosure Statement requirements, which have also not ^pUed to the FEHB Program. 
Mr. DeSeve’s statement does not address the fact that 0PM is currently satisfied with 
the cost accounting information provided by FEHB Program carriers, the fact that 0PM 
believes that CAS must be modified to fit the Program, or the fact that OPM believes 
that some requirements of CAS, most particularly the Disclosure Statement 
requirements, pose heavy administrative burdens for both the carriers and OPM without 
adding value to the Program. 

Mr. DeSeve advocates that Congress defer to the administrative CAS waiver process. 
This position fails to take into account the fact that the Association and OPM ate 
currently engaged in negotiations for the 1999 contract, which must be concluded in a 
relatively short period of time. The statement that “CAS waivers and exemption should 
only be granted upon a thorough investigation and evaluation of the factual and 
technical merits of a specific accounting situation by the CAS Board" demonstrates that 
reliance on the administrative process is not likely to resolve the problem at hand in a 
timely manner. OPM has in fact submitted a request for waiver to the CAS Board. 
However, both the carriers and OPM favor at least a temporary moratorium while the 
larger issues of CAS modification and/or specific waivers are considered in crafting a 
long term solution. Otherwise, OPM may be forced to include in the 1999 contracts 
requirements that they have no practical means of either implementing or enforcing, and 
carriers will have to consider whedier they can even enter into contraids with such 
provisions. Mr. DeSeve’s statement reflects the opposition of CAS Board staff to a 
moratorium. This opposition, we believe, simply demonstrates that a great deal of 
education of the CAS Board staff is necessary before an appropriate long term solution 
can be agreed upon. This, in our view, underscores the need for a moratorium. 
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The Honorable Stq)hen Horn 

August 28, 1998 

Pages 


We thank you for the opportunity to express our views. 
Sincerely, 

Stqjhen W. Gammarino 
Senior Vice President 
Federal Employee Program 

cc: Mr. G. Edward DeSeve 
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Statement 

Of the American Congress on Surveying and Mapping 
To the House Committee on Government Reform and Oversight 
Subcommittee on Government Management, Information, and 
Technology 

On H.R. 4244, the Federal Activities Inventory Reform Act 

The American Congress on Surveying and Mapping (ACSM) is pleased to submit its 
views on H.R. 4244, the Federal Activities Inventory Reform (FAIR) Act. ACSM is an 
individual membership society that represents more than 7,500 professionals in the fields 
of surveying, cartography, geodesy, and geographic information systems technology who 
work in both the public and private sectors throughout the world. ACSM is made up of 
four member organizations that serve as special interest groups. ACSM’s member 
organizations are the American Association for Geodetic Surveying, the Cartography and 
Geographic Information Society, the Geographic and Land Information Society, and the 
National Society of Professional Surveyors. 

In commenting on H.R. 4244, ACSM seeks to represent the interests of its private- and 
public-based members, the surveying and mapping profession as a whole, and the 
nation’s long-term interest in ensuring the availability of comprehensive, timely, 
accurate, and useful geospatial information. 

General Comments 

ACSM commends Chairman Horn, Representatives Sessions and Duncan, as well as 
Senator Thomas for finding a common ground that addresses the needs of the Executive 
Branch, without unnecessarily burdening federal agencies. The substitute amendment 
proposed by Congressman Sessions is a major improvement over the original language in 
H.R.716. 

ACSM Supports H.R. 4244 

In March 1998, ACSM submitted a statement on proposals known as the Fair 
Competition Act of 1998 and the Competition in Commercial Activities Act of 1998. At 
that time, we noted that these bills were improvements over the original proposals, 
termed the Freedom fi'om Government Competition Act (S. 314 and H.R. 716), that we 
had opposed. However, at that time, we stated that we could not endorse either the Fair 
Competition Act of 1998 or the Competition in Commercial Activities Act of 1998. At 
this time, after review of the legislation, we feel that H.R. 4244 is consistent with our 
ideals and we would like to express our support of the bill. 

The substitute bill avoids many of the problems that we had with earlier versions. 
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including restrictions on Inter Service Support Agreements (ISSAs) under which agencies 
obtain goods or services from, or provide goods and services to, other government 
entities. 

Inventory Will Provide Useful Information 

We agree with the provisions of the bill that will provide for a way to thoroughly identify 
and categorize all activities currently performed by Federal agencies. It should move 
forward a process found in Circular A-76 of the Office of Management and Budget, and 
strengthen efforts to identify activities in federal agencies that are “non-govemmental" in 
nature. 

The Inventory, we believe, will be a useful project for many agencies, although several of 
the agencies in our industry, including the U.S. Geological Survey and the National 
Geodetic Survey, have made great strides in recent years in improving their efficiency 
and in contracting. 

We also note that the FAIR Act includes provisions that require the process be consistent 
with existing law, such as those requiring Qualifications Based Selection, and that the 
definition of “inherently governmental” is similar to that already in an Office of Federal 
Procurement Policy Circular. 

We are somewhat concerned that provisions of the Bill would require an administrative 
burden on many of the agencies that our members deal with. However, in view of the 
benefits of the bill, we believe the compiling of an inventory of activities is a worthwhile 
one. 

NAPA Study Still Needs to be Considered 

Many of our members are involved in compiling geographic information, and in using 
that data. In 1996 and 1997, we worked closely with the National Academy of Public 
Administration (NAPA) on a study of government use of geographic information. The 
study’s sections on balancing public and private sector roles, the public purposes served 
by geographic information, and outsourcing may be helpful to the committee as you 
consider this or future government competition bills. 

ACSM believes it can look at outsourcing objectively because its membership includes 
surveying and mapping professionals who work in private firms as well as government 
agencies. ACSM also can contribute to the debate from its experience over the past two 
years in generating the NAPA study. Unfortunately, at least one Federal agency, the U.S. 
Department of the Interior, has expressed opposition to the findings of the NAPA study, 
particularly in regard to creation of a National Spatial Data Council, with representatives 
from public and private sectors. We feel that this position is not in keeping with the spirit 
of private-public partnerships, or in the spirit of the FAIR bill. 
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There are many examples of efforts in Federal agencies that already involve a cross- 
section of federal, state, private-sector, and local interests to compile geographic 
information. These efforts need to move forward to guarantee that the base data that is 
used to compile maps, charts, geographic information systems, and other spatially-based 
tools, is of the highest accuracy possible. In one recent example, the National Geodetic 
Survey has completed a 50-state “High Accuracy Reference Network” that will ensure 
that future surveys and mapping projects in ail states will have an accurate base. While 
the overall guidance and technical standards were set by the Federal government, many 
states, counties, private firms, and state surveying organizations were involved in the 
project. States and local governments across America found the resources to help 
complete the project, even during a period of downsizing and reduced budgets. Many 
surveyors, realizing the importance of “getting it right the first time,” as well as 
documenting their work, supported the effort. The result is a combined network of federal 
and non-federal reference points that can be used to prepare accurate geographic 
products. 

Accurate Geographic Information Affects AH Americans 

Since the development and use of accurate geographic information is something that 
affects all Americans, we believe that outsourcing of this work should meet strict quality 
requirements, and that the government must be able to hold the contractor accountable for 
performing acceptably. Cost effectiveness is one of several factors that needs to be 
considered; and arbitrary percentage targets for contracting out should be avoided. 

The American Congress on Surveying and Mapping is a unique organization that 
includes many of the individuals and organizations involved in the debate over what is 
“inherently governmental.” We welcome the opportunity to participate further with you in 
the discussion. 

ACSM appreciates this opportunity to present its views on the proposed Federal 
Activities Inventory Reform Act (FAIR) and will be pleased to provide additional 
information on any point in our statement. Please contact Kevin Flynn, Acting ACSM 
Government Affairs Director, at 301-493-0200. 
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PROCUREMENT ROUND TABLE 

4410 Mundmetti Ave, NW, Sole 404 
Wohaftiw, DC 20016 
Td301.261-9»1S 
FAX 30I-261-991S 

August 7, 1998 

Congressman Steve Horn 

438 Cannon House 0£fice Building 

Washington, D.C. 20515-0538 

Dear Steve; 

The Procurement Round Table (PRT) is a non-profit organization 
chattered in 1984 by former Federal acquisition officials. Its members are 
private citizens and serve pro bono. The PRPs chairman is Elmer B. Staats, 
former Comptroller General of the United States, and I serve as Acting 
Chairman. 

The PRT is of the view that priority should be given to training and 
educating the civilian agency acquisition workforce if procurement reforms 
encompassed in the Federal Acquisition Streamlining Act and the Federal 
Acquisition Reform Act are to be fiiily implemented. Our position paper on this 
subject is enclosed for ready tefereirce (Enclosure). In continuing pursuit of our 
objective to assist in efforts to enhance the civilian agency acquisition wotkfonce, 
the PRT hasted a seminar of ptocutement professionals from federal civilian 
agencies in November 1997. At the seminar, there was universal agreement on the 
need to imptove the professionalism of people involved in the acquisition of goods 
and services in the federal civilian agencies. AH agreed the first step in this process 
is to improve training and education provided to civilian agtmcy acquisition 
professionals. 

The PRT believes H.R. 4244, “Federal Procurement System Performance 
Measurement and Acquisition Workfence Training Act of 1998,* addresses many 
of the deficiencies in current efforts to train and eduoue the civilian agency 
acqusition workforce. We endorse provisions in the bill aimed at professionalizing 
the civilian agency acquisition workforce and urge early passage of the bill. 

Members of the PRT have worked closdy with you and your staff over the 
course of the last year to secure legislation addressing acquisition training and 
education shortfalls. Therefore, we will be pleased to assist you and your staff in 
efforts to secure passage of H.R. 4244 in the House. 

Xlfith kindest personal regards. 


Frank Horton 
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Endoeure 

cc: Congressman Dan Burton 

2183 Kaybum House Office Building 
Washington, D.C. 20515 

Mr. Dan Moll 

2157 Rayburn House Office Building 
Washington, D.C. 20515 

Mr. Mark Brashet 

B373 Rayburn House Office Building 
Washington, D.C. 20515 
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PRT Call To Action: 

Procurement Workforce Professionalism 

Both the Congress and the Administration are taking action to improve die Federal acquisition 
system. In 1994 die Congress enacted the Federal Acquisition Strea m lini ng Act (FASA) which, 
among other things, establishes a preference for the purchase of commercial items, raises the dollar 
threshold potnitting the use of simplified procurement procedures, and requires eventual 
inqdonaitation of an eiectrtmic procurement system. 

FASA builds in part on die recommendations of the National Performance Review (1993) which 
contains recommendations for simplifying the procurement process by shifting fiom rigid rules in 
the Federal Acquisition Regulation to a set of guiding principles, delegating more procurement 
authority to agencies for information technology, and substantially decreasing the procurement 
woikfotce wifo particular emphasis on the reduction of middle managemern layers. 

Ihe Procurement Round Table (PRT) applauds these efforts. The PRT is a non-^fit oiti^ of fmty 
ftxmer senior Federal acquisition officials who volunteer dieir non-partisan pro bono, efforts to 
improving the Federal process for acquiring goods and services. 

With these significaiu changes taking place by law and administrative initiative, the PRT believes 
that action is needed now to inqirove die quality of the procurement workforce. Government and 
industry managers alike cfoscribe a {Hcssing need for a more professional, highly trained acquisition 
coips. A wide range of studies have pointed to the criticality of a bi^y qualified workforce to obtain 
the goods and services the government needs. 

The Congress responded to this need in the Department of Defense by passage of the Defense 
Acquisition Woikftiice Improvement Act (DAWIA) in 1990. The Act established minimum 
education and eiqierience levels for contracting personnel; formed a Defense Acquisition University 
to GtHiduct mandatory crmttacting training financed by means of fenced funding and created an 
acquisition cops of seastmed professionals ftir die most challenging positions in defense cantracting. 
WMe ingilementation of DAWIA has been slow and not altogether perftKt, the PRT believes it is 
a step in the right direction and provides a strong legislative foundation to improve conliacting 
professionalism throughout defense agencies. 

No legislative counterpart to DAWIA, however, eusts for civilian agencies. PRT discussions with 
senior procurement executives in civilian agencies with significant contracting activity indicate that 
dme is a need for increased professionalism, but that the issue is not getting the same level of top 
ffluagtenmt attentitnt as is ^ case in DoD. 

Furthetmore, the Office of Federal Procurement Policy (OFPP), charged by law with fostering 
government-wide management progiams for a competent workforce, does not possess DAWlA-type 
authority to exercise effective leadership for professionalism initiatives in civilian agencies. Nor has 
the Fed^ Acquisition Instimte (FAI), an element of OFPP housed within the General Services 
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Administratioii, readied its fiill potential for offering quality {nocurement training to civilian 
agencies. The PRT concludes ttat civilian agencies would benefit fiom a civilian acquisiticm 
woricfoice inipiovetnent statute modeled after DAWIA. 

The PRT prt^Kjses the following: 

1. That the Piesittent and the Congress take action now to implement die NPR recommendation to 
improve die government-wide procurement workforce, and provide civilian agencies with the 
authority to do this similar to that of DoD. 

2. That the Cot^ress conduct periodic reviews of DAWIA implemimtatioii, with emphasis on 
employee career progression, assignment duration in key procurement positions, ami quaU^ of 
training {nograms. 

3. That legislative mandates similar to DAWIA be established for each civilian agency with 
significant contracting activity containing the following features; 

a. Endorsement of the initiative by top agency officials, with staff leadership and siqipcM 
provided by a qualified agency procurement executive. 

b. Standards and qualifications for entry into the professional procurement ranks, with 
emphasis on judgmental tqmtudes as well as educatitmal requirements. Procurement 
intern programs have been effective in the past and are stron^y recommended. 

c. Fenced funding far the delivery and evaluation of quality procurement/acquisition 
training programs focussed on buildiitg business management and judgment slrill« 
rather dum <m rules and regulaticms, and enyhasizing program manager-contractii^ 
officer cro^training and rotation. 

4. A l^islative mandate fbr strong leadesdiip in die OFPP to promote i^ocaremem profesncmalism 
in all federal agencies, and die pnqier level of support for FAI to meet its responsibilities. 

5. Re-institution of an mteragency council to assist C^P in gui the professkmalism effort 

hi conduskw, legisiative and executive $t^ to streamline the pncuiemeat psocess ate iakii% l^ce 
GtMnctdent with the downtnziiig of the procurement workfor ce, reduction of middle management 
layers, and en^owermeat of enqiloyees to use jut^ment radier than regulation. PRT belieiws dim 
if dtese streamliniiig initiatives are to be successful nd if many of the procurement problems of the 
past are to be avoided, a hiji-qpality proc u rement woikfoit e is the sme qua non to dim success. Thm 
otgective calls for action now. 
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BlueCross BlueSMeld 
Association 


AnAuodaUonof 
(ndependent Blue Cross 
and Blue Shield Plans 


(^deral Eniplojree Prc^nun 
15106 Street, N.W 
Wuhineton,D.C. 20005 
1hkeplKme202.042.t00O 
Ax2Q2.042.il25 


August 4, 1998 


The Honorable Steve Horn 
Chairman 

Government Management, Information 
And Technology Subcommittee 
Government Reform and Oversight Committee 
U.S. hlouse of Representatives 
Washington, O.C. 20510 

Dear Mr. Chairman: 

On behalf of the Blue Cross and Blue Shield Association (BCBSA), I am writing 
to express our strong support for the provision in H.R. 4244, as reported by the 
foil Committee on July 23, that would provide a moratorium on applying the 
Cost Accounting Standards (CAS) to contracts under the Federal Employees 
Health Benefits Program (FEHBP) pending receipt by the Congress of the 
report by the CAS Board Review Panel. The BCBSA and the participating Blue 
Cross and Blue Shield Plans have administered the Government-wide Service 
Benefit Plan under the FEHBP since its inceptton in 1960. The Service Benefit 
Plan is the largest plan in the FEHBP, providing health insurance benefits to 
millions of federal employees, retirees, and their families. 

The typical Blue Cross and Blue Shield Plan accounting system is a process 
cost accounting system combined with an activity-based, multiple cost center 
approach. This approach is a well accepted, and, in fact, preferable approach 
for health insurance carriers. The CAS Board Standards were developed for 
manufacturers of defense products, most of whom use a job order cost center, 
with only a few large indirect cost pools. Accordingly, there is .a significant and. 
at times, irreconcilable conflict between the requirements of individual 
standards and the typical Blue Cross and Blue Shield Plan accounting system. 
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The Honorable Steve Horn 
August 4, 1998 
Page 2 


The CAS Board promulgated three types of cost accounting standards: 
standards on consistency in cost accounting; standards on allocation of cost to 
cost objectives; and standards on measurement of individual cost elements. 
Many of the measurement standards are incorporated in the Federal 
Acquisition Regulations cost principles and have been applicable to the FEHBP 
for some time. The provision in H.R. 4244 would not, in any way, alter the 
applicability of these principles to FEHBP contracts. 

The consistency standards and the cost allocation standards are txmceptualiy 
sound but their specific requirements are not compatible with the multiple cost 
center accounting approach used by Blue Cross and Blue Shield Rans. 

Further, the FEHBP business is integrated with the local Blue Cross and Blue 
Shield Plans' commercial business and the government contract, on average, 
accounts for only about 5 percent of the typical Plan's business. Thus, to 
implement the specific requirements of the CAS would require significant 
restructuring of the Plans' cunent accounting systems. Such a restnjcturing 
would require abandoning the multiple cost center process cost system 
approach that now provides Plan management with cost information for 
managing their commercial business and pricing their products. A change of 
this magnitude would require a significant monetary investment that would be 
costly to Plans and to the Government and at the end of the day, would provide 
no significant benefit to the FEHBP. 

It is worth noting that the Office of Personnel Management (0PM), the agency 
that administers the FEHBP, has stated publicly that it is generally satisfied with 
the cost accounting information provided by FEHBP carriers, and believes it 
has sufficient regulatory authority to ensure that audits are conducted 
appropriately. 0PM also has acknowledged that the CAS pose implementation 
problems and may require modification to fit insurance products. BCBSA 
agrees with OPM's views. Further, BCBSA wishes to assure the Congress 
foat, in our view, the provision in H.R. 4244 would, in no way, weaken or 
undermine OPM's authority with respect to FEHBP oversight, administration, or 
audit. 
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Enactment of H.R. 4244 would eliminate a current ambiguity in the FEHBP with 
respect to 1998 and would enable the carriers and OPM to conclude 
negotiations for 1999 while avoiding unnecessary disniption and instability in 
the program. 

Thank you for the opportunity to express our vieiws. 


Sincerely, 



Stepffen W. Gammarino 
Senior Vice President 
Federal Employee Program 


SWG/jw 
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Mr. Horn. With that, I’m going to recess at 2:30, and when Mr. 
Sessions comes, he can begin with the witnesses. I will try to be 
back by 10 minutes of 3, and we’ll just be in recess until that time. 
[The prepared statement of Hon. Stephen Horn follows:] 
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CongreEE of tht ^ntteti ^tatett 

IjioiHie of EetnreBmUtibeo 

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
2157 RAYBUfm House Office Buildmo 
Washmoton, 00 20515-6143 




‘‘LegisUtive Heoring on 

Title n of HJt 4244, the Federal Activities Inventory Reform Act 

August 6, 1998 

OPENING STATEMENT 
REPRESENTATIVE STEPHEN HORN (R-CA) 

Chaiiman, Subcommittee on Government Management, 
Information, and Technology 


Our hearing today will examine Title n of HR 4244, the Federal Activities Invoitory 
Ref<»mAct. This title rqxresoits an amendment 1^ Refnesentative Pete Sessions. This topic has 
been the si^ject of previous hearings in diis subcoWiittee in September of 1997 and March of 
1998. Hopefully, our witnesses will be ^le to shed additional li^t on a much-debated tc^ic. 

Current policy is governed by Office of Management and Budget Circular A-76, which 
say8(l)thatagaicie8 0U|^ to rely on private sources Iot commercial activities, and on 
govemment sources for inherently governmental activities; (2) that agencies should not start new 
commercial activities if they can get a contractor to perform the activity; aixi (3) that agencies 
will sukyect their in-house commercial activities to ccnnpetition. 

Are r^encies following diis policy? Sadly, the answer is '*No.** Outside the Department 
of Defense, not one single agency uses A-76 competitioiis. Smie agencies say that they do not 
have any activities that can be contracted out M i^. These agencies with zero commercial 
activities include sotm agencies foat brought work in bouse and ofoers that cleariy have 
personnel performing commercial activities. Agencies must understand somedung: if you have 
an activity that was contracted out, that is a commercial activity, by derimtion. 

So how has the Office of Management and Budget respemded to this sleight-of-hand? It 
has given a try to get ^encies on the bandwagon. But it has feUen short The results 
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deanonstrate diat clearty. The Federal Goverament needs a cleariy stated policy, in law, that 
describes policy to^^ads ccnomactal activities. Tliat is what Kfr. Sessions’ Mnendm ent attwnjrfa 
Ut^. 


In the private sector, ^Mscialization and competition have reduced costs and ioap rov ed 
performance and consumo^ choice. The competitive sectors of the economy are also foe 
mcKBt innov^ve. Federal antitrust policy is design^ to ensure c(»q>etiti<m in foe laivi^sectixr, 
so fo^ tiu: Oleomas do not get gouged. We need an antitrust policy fin* foe Federal 
Govemmoit, to eosure that tasqiayers do not get gouged. 

My o^ view is that some r^encies already have tiie most experiem^ed and efRciait 
peqple doing foe j<fo. But othCT agencies do NOT, eq>ectally as biQtiutshaitwmmo^dscMBe of 
foe most ci^rfole performers. But we will never know who is a go(^ perfonner wtfoom a review 
and conqietition. Competition can be a spur to improve performance. According to foe General 
Accountii^ Office, competition can reduce foe costs of government by an average of 20 to 35 
perceait 

I know that there are vendors who have been banned by govemment conqKstition. I also 
know that there have been Fedoral enqiloyees harmed by contracting out There have been 
spectacular foilures by contractims, and equally spectacular foihues in government a^ncies in 
fonctiems performed by Federal employees. But our primary purpose here today is to fomis <m 
good government demanded by the taxpayers who sent us here, aiKi who ultimately pay foe bills. 

la addition, while the purpose of tins hearing is to review title II of HR 4244, hfr. DeSeve 
decided to ejqiand foe sc(^ to get into ofoer provisimrs. These additional tidies inchufo 
workforce training, performance measurement and cost accounting standards. While we 
appreciate your iiqiut this hearing will focus on hfr. Sessions* proposal. As for the other issues, 
we would welcome additional points of view from groups such as trade associatiems for 
acquisition professiemais and Blue Crosa/Blue Shield. 

I want to add that foe staff has received several unsolicited statements for the record of 
this hearing. The Subcommittee would like to encourage additional thoughts on this issue, and 
will hold testimony for three wedcs for any person to provide a statement Wefoi 

not mean to close the door to any point of view, and we encourage healthy d^>ate. 
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[Recess.] 

Mr. Sessions. I call the subcommittee to order and would ask 
that our witness, as he is rising, please raise his right hand. 

[Witness sworn.] 

Mr. Sessions. The record will please reflect that our witness has 
answered in the affirmative. 

Mr. DeSeve, I am delighted to have you here today. I will forego 
any opening statement that I have, but will insert that in the 
record. Without objection, so ordered. 

[The prepared statement of Hon. Pete Sessions follows:] 
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CONGRESSMAN 

Pete Sessions 

News 


II \\S. I 11 III DISIRK I 


1318 Longworth House Office Building * 202-225-2231 • Contact: Fam Anuda 


STATEMENT OF THE HONORABLE PETE SESSIONS 
BEFORE THE COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
REGARDING HOUSE RESOLUTION 4244 


August 6, 1998 


Hiaiilc you, Mr. Chairman. 

I ^tpreciate your decision to take die opportunity to discuss diis very important bill on 
procurement training for the Office of Federal Inurement Policy. The amendment I 
offered on July 23, 1998 was supported by both sides of the aisle, since identical 
language was passed on voice vote by the Senate Governmental Affairs Committee, and 
later by the entite Senate. 

The business community, including the U.S. Chamber of Commerce, has publicly 
endorsed this language. Notably, the Executive Branch and dte federal government 
unions have also publicly indicated dieir neutrality on this language. As a result of all of 
these groups coming togedier for a compromise, ^s language is NOT H.R. 716, the 
Freedom From Govenunent Competition Act, which I have co^nsored with 
Representative Duncan, and have discussed with you in hearings and meetings throughout 
this year. Instead, diis language only requires an inventory of commercial activities by 
the federal agencies and also a considmation for whether the agency should ctmtinue 
performing the activity in-house or compete it out to the private sector. I realize dwt 
dtere will be some on both sides of die aisle who believe tiiat this language does not go 
far enough in one direction or die other, but it is a true compromise. This is important 
legislation that I believe will truly result in a government that works better and costs less. 

Certainly, government agency officials should have die ability to contract with the private 
sector for goods and services needed for the conduct of government activities. This 
language will not inhibit that ability. However, it should not be the practice of die 
government to carry on commercial acdvides for months, years, even decades, without 
reviewing whether such acdvides can be carried out in a more cost effecdve or efficient 
manner by the private sector. 
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During the course of our hearings, it became abundantly clear that there are certain 
activities that the Federal government has performed in-house which can and should be 
converted to the private sector. Areas such as architecture and engineering, surveying 
and mapping, laboratory testing, information technology, and laundry services have no 
place in government. These activities should be promptly transitioned to the private 
sector. 

Additionally, this language fixes some of the problems identified in die hearings with 
OMB Circular A-76. Among die problems we have seen with Circular A-76 are; 

(1) agencies do not develop accurate inventories of activities; 

(2) they do not conduct the reviews outlined in the Circular; 

(3) when reviews are conducted they drag out over extended periods of time; and 

(4) the criteria for the reviews are not fair and equitable. 

These are complaints we heard fi'om the private sector, government employees, and in 
some cases, fi'om both. 

There are several key provisions in the language of my amendment upon which I would 
like to comment today. In particular, section 2(d) requires the head of an agency to 
review die activities on his or her list of commercial activities “within a reasonable time.” 
OMB strongly opposed a legislative timetable for conducting these reviews. As a result 
of the compromise language on this matter, it will be incumbent on OMB to make certain 
these reviews are indeed conducted in a reasonable time. These reviews should be 
scheduled and completed wi thin months, not years. 1 will personally monitor progress on 
this matter, as will the Senate Co mmi ttee on Governmental Affairs. 1 urge Ohffi to 
exercise strong oversight, as well, to assure timely implementation of this requirement by 
the agencies. 

This provision also requires that agencies use a “competitive process” to select the source 
of goods or services. In my view, this term has the same meaning as the “competitive 
procedure” defined in Federal law (10 USC 2302(2) and 41 USC 2S9(b)). To the extent 
that a government agency competes for work under diis section of the bill, die 
govenunent agency will be treated as any other contractor or offeror in mder to assure 
that the competition is conducted on a level playmg field; 

Essentially, I believe that dus Coi^ess is aboid right-siziiig the federal govenunent and 
getting the best value for die taxpayer. This language is a step in that direction and lam 
committed to work diroi^ diis committee to use dus bill as a vehicle to do fiitdier 
oversight on die problems of government competitiem until we have a satisfimtory 
solution. 

Mr. Chairman, diank you for allowing me to speak on diis important matter. 1 yield back 
the batance of my time. 
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Mr. Sessions. Mr. DeSeve, welcome to this subcommittee, and I 
will ask you to please go ahead and lead off as our first witness. 

STATEMENT OP G. EDWARD DeSEVE, ACTING DEPUTY DIREC- 
TOR FOR MANAGEMENT, OFFICE OF MANAGEMENT AND 

BUDGET 

Mr. DeSeve. Thank you, Mr. Chairman. This is the fourth time 
I’ve had the opportunity in the House of Representatives to testify 
on this issue. Fm going to limit my remarks today only to title 11 
of the bill. My entire testimony covers the entire bill because I be- 
lieve it’s in a position to move to the floor and we wanted you to 
have the benefit of the administration’s position to have a full 
setup on the bill within the next couple of days. 

Mr. Sessions. Good. Thank you. 

Mr. DeSeve. So we just wanted to let you know that. 

I’d like to discuss the provisions of titie II of H.R. 4244 entitled, 
the Federal Activities Inventory Reform Act of 1998, or the FAIR 
Act. 

As you know, the government’s acquisition of commercial support 
services has been the topic of extensive discussions involving the 
House and the Senate, the administration, private sectors, and 
unions who represent Federal employees. The administration has 
urged the Congress to ensure that any legislative initiative in this 
area contributes to the process of extending opportunities for pub- 
lic-private competitions. 

As part of these discussions, we’ve developed — actually, before 
this committee — a set of fundamental principles for the develop- 
ment of legislation in this area. First, the legislation needs to pro- 
mote competition to achieve the best deal for the taxpayer, not sim- 
ply to outsource. 

Second, the legislation needs to establish the principle that it 
would not increase the level of traditional involvement in the gov- 
ernment’s management decisions as to whether or not to outsource, 
or how that comparison is conducted. 

Third, the legislation must recognize that current, and extensive, 
0MB Circular A-76 guidance to promote a level playing field is al- 
ready in place. Any changes to the management document, em- 
ployee participation, costing and source rules for the competitions 
must be well understood, as well as to be enforceable and remain 
impartial. 

Fourth, the legislation must recognize the complexities of public- 
public and public-private competition. 

Fifth, the legislation must be fair and equitable to all parties. 
One-way competition is xmacceptable. 

Sixth, the legislation must view public-public and public-private 
competition in the context of our larger reinvention efforts. 
Outsourcing is only one management tool to reinvent and improve 
the government. 

And finally, it would be inappropriate, and, in fact, maybe detri- 
mental, if the legislation were to require the head of each agency 
to undertake competitions according to its schedule mandat in 
law. The FAIR Act provisions do not violate these principles. In 
fact, they encompass and respect these principles. 
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In our view, the FAIR Act provisions serve to reinforce ongoing 
efforts to improve the identification and review support activities 
that are commercial or subject to contract. Agencies are already re- 
viewing which support activities are inherently governmental and 
cannot be contracted out at any time; commercial and subject to 
contract, but specifically exempt commercial, and those which 
should be competed on the basis of quality and cost. 

And finally, those which are commercial, but must be retained 
in-house for now, for reasons that need to be fully explained by the 
agency. 

In essence, the FAIR Act preserves our ability to increase oppor- 
tunity for public-private competitions and permits us to achieve the 
quality improvements and cost reductions we all seek in the acqui- 
sition of commercial support services. Accordingly, the administra- 
tion would not object to the passage of the FAIR Act. 

Mr. Chairman, this concludes my remarks here today. Fd be 
pleased to answer any questions that you, or other members of the 
subcommittee, may have. 

[The prepared statement of Mr. DeSeve follows:] 
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STATEMENT OF 
G.EDWABDDESEVE 

ACTING DEPVnr DIRECTOR FOR MANACSraiENT 
OFFICE OF MANAGEMENT AND BUDGET 

BEFORE THE D& HOUSE OF REFRESENTAllVES 
COMMUTES ON GOVERNMENT REFORM AND OVERSICTT 
SUBCOMMUTEE ON GOVERNMENT MANAGEMENT. INFORMATION AND 

TECHNOLOGY 

AUGUST 6, 1998 

hb- Cbamm awl Membeis of flu Sidscommittee: 

I am befinro yon today to discuss HR. 4244. I wouki like to address fljreeimnas in 
paiticaUr; (1) performance measoremeDt and acquisitiMiWDdE&icelniiiiiig; (2) die 
Government’s acqinaition of commercial support services; and (3) the proposed moratorium on 
die ^ipUcatioa of tiro CAS to FEHBP contracts. 

Perioimmee Measurement and Acmiiaition Workforce Tiaming 

Let me begin by addressing die provisions on perfbnnaiioc measntenMnt and acquisiticm 
wwkfotc e traming. While die Adminisbaticm shares die Cmmiiittee’s goal of ensming the 
({uality and professioiialism of die Government's aequisitiaa workfinee and m easurin g the 
per formance of procurement operations, the Administaatioa opposes those secti o ns of HR. 4244 
that emiiM tgdahliiJi a new statutory basis for measuring progress in nroc arem e nt p erfo mi ance 
and would require r^arting by agencies drat allocate greater dian SO peroeat of dieir budget to 
procurement ptogtams. Section 6 ofdreOfiSceofFedetal Procurement Policy (CffPP) Act 
aheadyassigta the devekqgnentofgo v e nrm ent wide p t oe r rt ement system stmdarfa to OFPP. 
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Woriebog with OFFP. the Piesidnf s Managemenl Coaocil cornmissioned &e Pro uu gnent 
Executives’ Wcoking Onn^ to develop agency piscmemeot system perionnaiice measures. A 
nKDU ofSdmeasiues was established. AgcDcies selected meaatresfimn die list based on their 
individual misaons, otganizatioQal stractmes, types of procutemeot and availability of data 
collection systems. 0MB has made increased use of perfonnance based service contracting a 
priority management objective requiring regular pro gre ss reports &om the 20 agencies Oat award 
die most service contracts. OMB also is committed to woriang with die agencies to d^etmine 
vritsdier other core performance measures riiould be required. In addidem, certain agencies 
submit specific pctfinmance measurement infonnadon as part of dieir armual performance plans 
under the Goverrrment Petfimnance and Results Act (GPRA). 


Thus, we believe that the pezfoimaiice measurement secdoos of proposed H.R. 4244 


would duplicate existing requirements tac die estabfisfament of govenmiost wide procurement 


system standards already contained in both the OFPP Act and GPRA. and would impose 
potendally burdensome and drpUcadve re p ort in g requitemeats. 


The Admimstradon also oppos e s diose seetkms of HJR. 4244 udiich address the 
Govtsnment’s acquisition woricfotce. The Administiation shares dm goal of ensuring the qualfiy 
md pmfMsimiaKmi of the Govemmenfs acquisidon woricforce. Ratimr dian reflecting an 
gmplMm'B ran tfie goals of fleadbilitv and streamlining ofuerscamd noliciea. dwse secdtais would 



sgcDtaes. this would detract, triher than enhance, dtriralality to manage and train dwir 
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iK^uisiticnwDticfoice. Unse sections would aiso drain limited aaizziiig ftods fiom the variow 
agencies in order to enhance the budget of the Federal Acquisition Institute (FAI), a small 
subdivision oftiie General Services Administnlion. Proposals to imease finding for FAI 
sinuld instead be addrrasedthrou^ the regular budget process. The bill would alsii^gB to 
OFPP, an operational role in the finding and directian of FAL This is not an ap p r o p r iate role Car 
an office whose primary mission is to develop and oversee broad procurement policies. The 
Admini^ration believes that the issues raised in the acquishitm wodtfirrce sectiam of H JR. 4244 
are better handled by administrative action tailored to each agency’s ^ecific needs, rather than 
through infleKible statutory requirements. 

In addition to these basic concerns about die acquisition workforce ptovisians of H.R. 
4244, the Administtatian also notes that neithcT FAI nor the Federal Acquisition Regulatoiy 
Council has the expoctise to determine fimctitHial training requirements for members of the 
Government’s acqubition wortcfiuce beyond contracting persoimcl. H.R. 4244 would also upset 
many of the Administration’s recent initiatives designed to improve the education and training of 
the Government’s contracting woikforce, including aidivities sponsored by the Dqiamnent of 
Defense, die Office of Personnel Marugement (0PM) and OFPP. 

The Federal A ctivities Tnventorv RefirrmAct 

I would now like to discuss the provisions of Title H of HJR. 4244, eotided the “Federal 
Activities Inventoiy Kefonn Act of 1998” or the TAIR Act” As you know, the Government’s 
arapriritim of Commercial support services has been the ttqric of extensive discussions involving 
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the House and the Senate, the Administialioii. the private sector and the unions who iqitesent 
Federal eroployees. The Administiarion has urged the Congress to ensure diat any legislative 
initiative in this area contributes to the process of expanding opportunities for public- private 


As apart of these discussion, we developed a set of fundamental principles for the 
development of legislation in this area. First, the legislation needs to promote corrqietition to 
achieve the best deal for the taxpayer - not singly to outsource. Second, the legislation needs to 
establish the principle that it would not increase the level of judicial involvement in the 
Government’s man^ement decisions as to whether or not to outsource or how that comparison is 
conducted. Third, the legislation must recognizB fhat current and extensive OMB Orcular A-76 
guidance to promote a level playing field is already in place. Any changes to the management 
documeotalion. employee participalioii. costing and source selection rules for the competitions 
must be well understood so as to be enforceable and ranaininqrattial. Fourfo, the legislation 
tniMit recognize the corrgilexities of public-public and pubUc-ptivate competitions. Fifth, the 
legislation must be foir and equitable to all interested parties. One-wa^ conqretition is 
rmacceptable. Sixth, the legislation must view pubfic-pobhc and public-private competition in 
tbe context of our larger reinveaitionefibtt Outsourcing is only one management tool to reinvent 
andiiiqrtoveGovettoneiitpeTfotmaiice. We must not treat eooqretitian as a variable independeait 
fion our other teinvetttion and management improvement efforts. And finally, it would be 
inappropriate and may, in foct, be detrimental, if the legislation were to requse the head of each 
ag' 1 llfyt«" U‘le«tslre eonipetitiona in accordance with a schednle m a n d at ed in law. Sudl 
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schedules SB likrily to be exuemely admimstntively buidemoDK aiKi my pcBchtde a nix of 
leinveotion. re-engmeenng, consolidadon, privatizaLtioii, and cost comparison efibns. 

The FAIR Act piovisions do not violate bese principles. In our view, da FAIR 
provisions serve to leinibice ongoing efforts to inqmrve the identificatioa and review of siq)port 
activities that ate commercial or subject to contract. Agencies are already reviewing whidi 
sqipact srtiviries are: (1) inherently govenimwrtal and cannot be contracted out any time, any 
place or for any reason; (2) c omme r ci al and subject to conliact, but are qiecifically exeoqrt fiom 
the cost comparison requirements of foe Citcnlar A-76 for reasons of for exaitqrle, foe national 
deforrse, patioit care, or ofoer specified reasons; (3) ccsnmetcial and which riioold be cortqs^ed 
wifo public and private sector offerors on foe basis of quality and cost; and (4) commercial, but 
must be retained in-houso — fornow — for reasons that need to be erqrlained by the agency, 
including foe involvement of that fimetiem in a larger re-eogineeting, leiitvention, consolMation 
or privatization review. 

In essence, foe FAIR Act preserves our ability to increase opportunities for public-private 
o ump e ti l i ons and permits us to achieve the quality improvements and cost reductions we all seek 
in the acquisition of commercial support activities. Accotduigly, foe Administration would not 
otgect to passage of foe FAIR Act proviaions. 

Proposed M oratorium on the Application, of CAS to FEHBP conttasas. 

Turning to foe foiid issue, foe Administration opposes foose provisions of HR. 4244 foat 
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would prEchide the application of Cost Accounting Standards (CAS) to aq>adence rated 
contracts awarded under the Federal Employees Health Benefits Progr a m (FEHBP). Various 
provisions of CAS have qiplied to FEHBP contracts since the 1980s. Recently, the Blue Cross 
and Blue Shield Association has soi^t to stem application of certain CAS provisions to their 
FEHBP contracts. CAS, atrd its rmderlying cost accounting princ^les, are applied to all 
contractors (including FEHBP contractors) that p er fo rm under negotiated, cost-based pricing 
arrangements with the Federal Government in order to ensure that costs are properly allocated to 
the Federal Goverrunent, and, in the case of the FEHBP, to the Fedenl employees and annuitarrts 
who pay mote than one-quarter of the pretttium costs. 

Congress has already provided in statute for a formal waiver process that ^p ro pr iately 
ri miinstane es that are so ttniqne as to Tralee the qiplicalion of CA.S in ap propr i ate. For 
filis reason, the Administration would also oppose any language imposing a teo^orary 
moratorium on plication of CAS to FEHBP carriers pending firtme action to be taken by the 
CAS Board Review l*aneL CAS waivers and exemptions should only be granted iqron a thorou^ 
investigation and evaluation of foe foctnal and terJnical merits of a specific accounting situatian 
by foe CAS Board. The pro p os e d statutory CAS exemption for t* EHBP contractors does not 
meet fius inqxntant ciitenoiL 

NhrCbaitman, fob ccmchides my remarks. I will be pleased to answer mty questions that 
you or foe other Subcommittee Members may have. 
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Mr. Sessions. Thank you, Mr. DeSeve. I find, with ^eat inter- 
est, that your evaluation talks very clearly about quantity and the 
cost improvement that can be achieved. What kind of discussions 
have taken place, at least within 0MB, about how your work with 
agencies can improve these or offer some lead when this becomes 
law and signed by the President? Because I heard you said that the 
administration is supportive of this. What ideas and thoughts do 
you have about how this will improve quality and cost? 

Mr. DeSeve. What we found is that when activities were exposed 
to competition, whether they were won by union offers or whether 
they were won by private sector offers, everyone sharpened their 
pencil and they learned how to do things more efficiently and more 
effectively. The GAO studies that exist on this show cost-savings in 
the 20 and 30 percent range, just from the conducting of competi- 
tion along the way. 

We are currently working with agencies under the 0MB memo 
that Frank Raines put out this spring to make sure, even in antici- 
pation of the legislation’s passage, that the inventories are being 
updated in the agencies. We’ve had several meetings with them; 
I’ve been in meetings with them. I’ve talked to the chief operating 
officers of the agency and told them the seriousness which both 
Congress and the administration view this — the increased serious- 
ness, if you will. 

So I look forward in October to seeing those submissions come 
in, whether or not they are required to by law, and then to review 
those submissions with the agencies very directly as part of the 
overall budget review process in the fall to see that they are (1) 
looking carefully at the opportunities to conduct competitions; (2) 
that they haven’t walled-off inherently-govemmental functions; 
but, most of all, if the/ve bothered to comply at all. 

As you and the chairman have indicated before, some agencies 
the last time out in the inventory process simply didn’t submit any 
inventories that were responsive. So we want to make sure that 
doesn’t happen in anticipation of whatever happens with this bill. 

Mr. Sessions. So you believe that you will be able to be a cata- 
lyst and a leader in working each of the agencies? You believe that 
it is a very good thing for them to have within their arsenal of op- 
portunities to work with, and that it will be seen as a favorable 
and positive step? 

Mr. DeSeve. Yes, sir, I think so. And I think one of the nice 
things we have now is the lead of the Defense Department. They’ve 
shown us that by planning to expose more than 200,000 FTEs to 
competition, that it can be beneficial and it can give them the cost- 
savings they need to be able to spend more money more wisely on 
other things. 

Mr. Sessions. One of the things that very clearly came up as a 
result of the discussion about this legislation was the need for labor 
and management to be able to work together on a bill that seems 
to indicate a direction that we would go, and that is the oppor- 
tunity to have this available. But one thing that was very clear to 
me is that, what I would call, union representatives, were very in- 
terested in having part of a discussion, to being a part of the dia- 
log, to understand the direction we were going. I am pleased to re- 
port, I believe — and you are aware of this — ^that this was an agree- 
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ment, if I could call it that, that we would pursue this avenue of 
legislation. 

Do you believe that you will continue within the administration 
to listen to those concerns on the implementation of this, and that 
we provide you an element to do that? 

Mr. Sessions. Very much so. I give you my commitment of the 
prior hearing. I know you question me very closely about our will- 
ingness to take on the leadership here. 

I give Senator Thomas my commitment on the Senate side, as 
well as Senator Levin and others, that we would be activist in 
managing this process and we would find a way to get to a legisla- 
tive solution that, if parties couldn’t embrace, at least they would 
not object to. We found ourselves able to do that. 

I believe you’ll hear testimony later today from many of the com- 
mercial groups and associations. I believe the union has indicated 
that they have no objection at this time. So we’ve gotten to that 
legislative compromise that we think is appropriate, and we are 
fully committed to implementing that compromise. 

Mr. Sessions. Good, good. I don’t see any of my colleagues from 
the minority are here. Do any of my colleagues wish to engage in 
a discussion with Mr. DeSeve? No. No discussion. 

Mr. DeSeve, I want to thank you for being a part of what we are 
doing today. 

Mr. Horn. I would like to congratulate the gentleman on being 
confirmed as Deputy Director of 0MB for Management. And now, 
maybe if we can pass our Office of Management bill, you’ll be Di- 
rector of Management. [Laughter.] 

Mr. DeSeve. Thank you, Mr. Chairman. I must, however, for the 
accuracy of the record indicate, although my confirmation was slat- 
ed on Friday, it did not occur. I suspect pressing business kept it 
from coming up. I believe there’s a full agreement that it will go 
forward. We actually had a schematic on at one point at 0MB, not 
during my tenure, to show an extension to the West Wing in the 
old Executive Office Building, which would house the new Depart- 
ment of Management. [Laughter.] 

Mr. Sessions. We’re getting there. 

Mr. DeSeve. I look forward to it, Mr. Chairman. 

Mr. Sessions. I want to add, or pile on, to the comments made 
by my chairman, Mr. Horn, and say that we are very impressed, 
not only with your forthrightness, but we’re veiy, very proud of the 
work that you’re doing on behalf of not only the President of the 
United States, but all the American people, and the spirit which 
you have presented yourself here today with an opportunity to keep 
this ball rolling and make it prove this opportunity, and we appre- 
ciate you taking time. 

I will now excuse the witness, since there are no further ques- 
tions. 

Mr. DeSeve. Thank you very much, Mr. Chairman. 

[Additional questions for the record follow:} 
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DEPUTY DIRECTOR 
FOR MANAGEMENT 


EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 
WASHINGTON. DC. 20503 

DEC - 7 1998 


The Honorable Stephen Horn 
Chairman, Suhcommittee on Government 
Management, Information and Technology 
United States House of Representatives 
Washington, D.C. 20515-6143 

Dear Chairman Horn: 

Thank you for your joint letter with Representative Kucinich, dated Septemher 25, 1998, 
forwarding several follow-up questions to our hearing on H.R. 4244, “the Federal Procurement 
System Performance Measurement and Acquisition Workforce Training Act of 1998." 

Based upon discitssions with your staff, attached are responses to question numbers 8 
through 17. 

Again, thank you for you letter. Please let me know if we can be of further assistance. 

Sincerely, 

G. Edward DeSeve 

Deputy Director for Management 


IDENTICAL LETTER SENT TO REPRESENTATIVE DENNIS KUCINICH 
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Questions for the Record for Ed DeSeve. Acting Deputy for Management 
Office of Management and Budget 

Legislative Hearing on Title 11 of H.R. 4244, 
the “Federal Activities Inventory Reform Act” 

August , 1998 

! . Very little is currently known about the pay, health care benefits, or retirement benefits of 
federal contractor employees. In a recent effort to provide some information on this 
issue, the General Accounting Office (GAO) contacted OMB, DoD, and OPM officials 
knowledgeable about the contractor workforce, but they could not offer much assistance 
(GAO/GGD/NSIAD-98-167R). However, in 1995 GAO did find that “53% of federal 
employees whose jobs were contracted out said that they received lower wages, and most 
reported that contractor benefits were not as good as their government benefits.” 
(GAO/T-GGD-95-131) 

Why doesn’t the federal govermnent collect this information? What data can you provide 
on the contractor workforce? Do we even know how large that workforce is? Please 
provide your best estimate of the size of that workforce. Savings from contracting out 
often come through lower way and benefit levels. To what extent is this the case in 
federal contracting? Is a comprehensive survey of contractor wages and benefits 
possible? If so, will OMB conunit to performing such a study? 

2. The Federal Activities Inventory Reform Act codifies the requirement in OMB Circular 
A-76 that agencies inventory activities performed by federal employees which are not 
inherently governmental. This Administration has also stated that contractor-performed 
work can be contracted-in if federal employees can do the work more cost-effectively. 

Please list the instances of contracting-in that have occurred in the last five years and the 
value of those contracts. GAO has concluded that “personnel reductions that have 
occurred throughout the govenunent could make it difficult to bring work back in-house.” 
(GAO/GGD/NS1AD-98-167R) Do you anticipate that contracting-in will increase or 
decrease in the next few years? The inventories of federally performed non-inherently 
governmental activities may encourage agencies to consider contracting-out. Would an 
inventory of work performed by contractors be useful to agencies in considering whether 
to contract-in work? 

3. Much contracting out in the federal sector takes place without any cost comparisons, 
either through OMB Circular A-76 or other informal means. According to GAO, OMB is 
“not able to provide data on the percentage of commercial activities contracting funds (1) 
completed under A-76, (2) competed under an informal competitive fiamework, and (3) 
not competed at all.” (GAO/GGD/NSIAD-98-167R) This is clearly an unfortunate 
situation. Please provide answers to the following to the best extent possible. 
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What percentage of the $120 billion in services spent annually on government contraitors 
was subjected to the 0MB Circular A-76 process? How much work is contracted out 
annually without any cost comparison? Is it the Administration’s position that work 
currently performed by contractors should not be subjected to public-private cost 
comparisons? 

4. According to the GAO, “post-contract reviews of activities outsourced by military 
services have been limited; as a result, (GAO has) questioned whether they provide a 
basis for projecting with reliability the magnitude of savings achieved over time.’’ 
(GAO/GGD/NSIAD-98-167R) In addition an internal DoD study has stated that “most 
of the contractor workforce has never been competed under the A-76 process; and when it 
has been, there is no on-going scmtiny...” 

What sort of follow-up does 0MB conduct to ensure that contractors actually live up to 
the terms of their contracts? Is there need for legislation or regulation to address the 
savings problem — to ensure that whatever savings are alleged by initial contracting out 
decisions will actually be generated? 
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House Subcommittee on Government Management, 
Information and Technology 
Questions for 
Mr. G. Edward DeSeve, 

Deputy Director for Management, 

OfGce of Management and Budget (OMB) 
regarding 

H.R. 4244, "The Federal Procurement System Performance Measurement 
and Acquisition Workforce Training Act of 1998.” 


federa l ACTrvmES IWVEWTQRY reform 


8. What percentage of the $120 billion in services annually spent on Government 
contractors is subject to the OMB Circular A-76 cost comparison process? ff^y don ’t 
you keq) this information. 

As I testified earlier this year, the Fiscal Year 1997 expoiditures for service contracts 
wen about $112 billion. For Fiscal Year 1998, total expenditures for service contracts are now 
estimated at $108 billion. General downsizing, procurement reform, enhanced technology 
investment and changes within the DOD for its support services, such as Base Operating Support 
(BOS) contracts and the use of Direct Delivery contracts, combined with a very low inflation rate 
have served to keep these expenditures fiom growing. 

All currently awarded service contracts (100 percent) are potentially subject to the OMB 
Circular A-76 cost comparison process. These contracts may be submitted to competition for the 
conversion of work fiom contract to in-house performance at the discretion of the agency and/or 
local commander or may be recompeted normally every three to five years. 

9. How much work is contracted out without any cost comparison? 

Work that is currently performed in-house by Fedoal employees can only be converted to 
contract performance, in accordance with the provisions of OMB Circular A-76. This includes 
the possibility of a conversion without a cost comparison if the function being performed by 
Federal employees meets certain conditions. As a general rule, A-76 does not require cost 
comparisons to convert work to or fiom in-house or contract performance if the primary reason 
for the conversion relates to the acquisition of needed or specialized skills. Exemptions fiom the 
cost comparison requirements of the Circular are provided in the Circular to meet, for example, 
the requirements of the national defense, direct patient care, research and development and core 
mission requirements. Work can also be converted to or fiom in-house or contract performance 
without a cost comparison if it involves ten or fewra- FTE. Since 1979, the 10 or fewer FTE rule 
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has permitted conversions to contract performance without a cost comparison. The March 1996 
Revision expanded that provision to permit the conversion of work fiom contract to in-house 
performance. It is felt that cost comparisons requirements at this limited level are burdensome 
and that the savings that could be generated by a public-private competition are unlikely to be 
ofiset by the delays and other costs of conducting the cost comparison. Work may also be 
converted to contract performance without a cost comparison if it is awarded to a procurement 
preference eligible contractor, such as those in the Small Business Administration’s 8 (a) 
program or a workshop for the blind or severely handicapped. In yet other situations, waivers 
fiom the cost comparison requirements of the Circular may also be granted at the Assistant 
Secretary level. 

The amount of work that has been converted fiom in-house to contract or fiom contract 
to in-house performance without a cost comparison and over the past 20 years is not known. 
Only two waivers are known to have been issued fiom the cost comparison requirements of the 
Circular A-76; the most significant of which was the decision to convert the Federal Aviation 
Administration’s Level 1 Towers to contract performance. This was done on the basis of 
experience which indicated that savings in excess of SO percent were being achieved by 
converting this work to contract performance. 

10. How can we know that ontsourcing work saves the taxpayer’s money unless it has 
been determined the in-house performance is less cost effective? 

We agree that cost comparisons should be conducted to justify the conversion of 
competitive work. As noted above, however, the conversion of work fiom in-house to contract 
performance is not always a function of the competitive costs to the taxpayer. In many cases, 
conversions may be justified on the need to access special skills (doctors, nurses, research 
scientists, DOD defense systems technicians, etc.), technology or to meet other requirements. 

For that recurring commercial work that is competitive and for which cost is a deciding factor, 
the 0MB Circular A-76 requires that a minimum level of taxpayer savings be identified before 
work can be converted to or fiom in-house or contract performance. This minimum difierential 
or savings is established at 10 percent of the in-house labor costs not to exceed $10 million. 
Outsourcing is not always the right answer and this is why we have insisted on the conduct of 
cost comparisons when appropriate. 

11. Does OMB conduct post-contract reviews of outsourced activities to assess whether 
cost savings are achieved over time? 

OMB does not conduct post-contract reviews of outsourced activities. The agencies are 
expected to conduct such reviews as a normal part of their procurement and contract 
administration process, with full recompetitions generally every three to five years. 

The Government is doing business with better-performing contractors that are committed 
to excellence and to meeting cost, schedule, and performance goals. This achievement is the 
result of a concerted effort by contracting activities to increase their focus on the past 
performance of contractors when conducting competitions for work. There is also greater 
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attention being paid to the evaluation of contractor performance. Because completed evaluations 
(along with contractor responses thereto and any additional agency review conunents) are used to 
support future award decisions, contractors are motivated to excel in their performance. 

In addition, we are making greater use of contracting methods that will help improve the 
likelihood of successful contract performance. For example, we are using performance-based 
sovice contracts that include objective performance requirements and standards (which give 
contractors latitude to be irmovative and adopt the latest, most cost effective management 
practices). These contracts are accompanied by a quality assurance plan that allows for the use 
of both positive and negative incentives. The contractor's payment is tied to the achievement of 
requirements and standards. Poor contractor performance may result in an immediate reduction 
in payment and would also be reflected in contractor past performance evaluations which could 
impact the contractor's future business opportunities. 

If, however, contract performance is unsatisfactory within the time &ame for full 
recompetition, the agency may terminate the contract and, if specified conditions exist, convert 
directly back to in-house performance. It is our view that any additional action beyond this 
would necessarily have to be applied to the in-house decision, including scheduled recompetes. 

12. What are some of the problems the Government has experienced with outsourcing? 

Certainly there are anecdotal stories that can be given to highlight problems with 
individual cost comparisons, contracts, contractors or with a particular transition fi-om in-house 
to contract performance. Simitar anecdotes can be gathered regarding in-house performance, 
incentives and costs. In our review of the literature and through rqmrts by the General 
Accounting Office (GAO) or, for example, the Center for Naval Analysis (CNA) we find few 
trends that warrant fundamental policy changes. 

As noted in question 1 1 , above, the government is pursuing a variety of initiatives to 
motivate our contractors to excel in their performance, including the use of financial incentives 
through use of performance based service contracting. A recently completed Government- wide 
pilot project conducted by the Office of Federal Procurement Policy and endorsed by the 
President's Management Council demonstrated an average 15% nominal price reduction and 
18% increase in satisfaction with contractor performance. These findings validated 20 years of 
anecdotally reported positive agency experiences with this contracting practice, showing how it 
can greatly contribute toward extending programs that rely on service contracts in a time of tight 
budgets. 

13. When activities are outsourced, what happens to the Government jobs? What 

about workers with government pensions — can they carry them over to the private 

sector? What abont heaith benefits? 

When activities are outsourced, those jobs that are not inherently governmental, such as 
those that are created to meet contract administration requirements, are converted to contract 
performance. Historically, the number of available jobs has decreased as a result of an A-76 
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cost comparison - whether or not the function is retained in-house or converted to contract 
performance. The in-house Most Efficient Organization (MEO), for example, has historically 
reduced the number of available jobs by - on average - 20 percent. While the number of 
Government jobs may be further reduced by a conversion to contract performance, the 
requirement is not terminated or otherwise eliminated. Jobs are created in the private sector to 
perform the work. 

The employees themselves may be placed in other Federal jobs through, for example, the 
DOD placement program or other priority lists or they or may be placed in the contractor’s 
workforce throu^ the A-76 Right-of-First-Refusal-clause. Involuntary Reductions-in-Force into 
a non-employed status have been rare. 

Federal employees cannot directly carry their current Federal pensions with them into the 
private sector. Of course, this is a more serious concern for those employees in the Civil Service 
Retirement System (CSRS) than it is for those in the Federal Employment Retirement System 
(FERS) which is much more portable, including its social security and 401 (K) type Thrift 
Savings Plan provisions. FERS as a defined contribution plan is much more akin to the private 
sector pensions requirements as compared to the defined benefit plan of the CSRS. Federal 
employees with 5-years of service under CSRS are vested in this plan and are eligible for pension 
benefits at age 62. Health care benefits do not transfer directly, but are managed through the 
Service Contract Act, which requires that both wages and fiinge benefits reflect those prevailing 
for that industry in that area - not minimum wages and benefits. 

14. Could you comment on the review provisions for challenges to agencies’ inventories 
under H.R. 4244, as amended; will these provisions impact agencies governmental 
activities? 

The Administration did not object to the provisions of P.L. 105-270, the ‘Tederal 
Activities Inventory Reform Act of 1998 (FAIR).” We believe the Act reinforces efforts to 
identify non-inherently governmental activities, permits agencies to assess which functions 
should be submitted to competition with the private sector and allows the Government to choose 
the source - public or private - which is the most cost effective and in the best interests of the 
taxpayer. As such, it places greater attention on the need to identify those functions that could be 
competed with the private sector. 

The FAIR Act requires the head of each executive agency to submit to the Director of the 
Office of Management and Budget a list of commercial activities performed by Federal 
employees. The Director shall review the agency’s list for a fiscal year and consult with the head 
of the executive agency regarding its content. Upon the completion of the review, the head of the 
executive agency shall transmit a copy of the list to Congress and make the list available to the 
public. An interested party, including the employees, the private sector and their representatives 
may submit to the agency a challenge of an omission or the inclusion of a particular activity on 
the list. This challenge is limited to an administrative review within the agency. Then, within a 
reasonable time after the final decision to include or exclude an activity on the list is made, the 
head of the executive agency concerned shall review the activities on the list for possible 
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competition with the private sector. Each tune the agency considers contracting with a private 
sector source for the performance of an activity, the agency shall use a realistic and fair 
competitive process to select the most cost effective source (except as may otherwise be provided 
in a law other than this Act, an Executive order, regulations, or any Executive Branch circular 
setting forth requirements or guidance that is issued by competent executive authority). 

15. Can yon provide a reasonable estimate of the numbers of contractor employees that 
currently work for the Federal Government S. 314 and OMB Circular A-76 
require agencies to report on the inventory the number of federal workers 
performing non-inherentiy governmental activities. Why is fliis information useful? 
Why don’t we require Federal contractors to report the same information? 

There is currently no system of reports that will identify or aggregate contract employees 
by contract tjqje, location or contract number. Agencies need to know the scope of contracted 
workload, that contract prices are reasonable, that the work is of appropriate quality, and the 
dollars being spent. It is not, however, useful or inrportant that an agency know the specific 
number of employees hired by a contractor on a full-time or part-time basis to meet the 
performance requirements of the contract. Collecting this kind of information would be arduous 
and costly to both the agencies and to the contractors themselves. It would be time sensitive and 
subject to significant distortions over time, by contract, by contract type, by location, by 
function, individually or in aggregation. To collect this information, OMB would be obligated, 
in accordance with the Federal Paperwork Reduction Act, to demonstrate the practical utility of 
the information requested and that the administrative burden associated with its collection was 
outweighed by the benefit of having access to the information on a recurring basis. We do not 
believe that this information is particularly usefiU on a recurring basis. It would have little or no 
impact on the conduct of individual A-76 cost comparisons and would contribute little to 
understanding the growth or decline in overall Federal employment levels. 

The OMB Circular A-76/FAIR Act inventory provides detailed in-house employment 
(FTE) information by location and industry function code for functions currently performed in- 
house, including savings (whether retained or converted to contract) and the function’s current 
status. The Federal Procurement Data System (FPDS) is the primary source for information on 
contracted activities and provides, among other data, contract dollar information by agency, 
contract number, location and business type. Although the FPDS does not provide any 
contractor FTE data, the information that it contains, which is available to the public, could be 
used to develop reasonable estimates of the number of Federal contract employees, based upon a 
range of economic and performance assumptions and usmg reported contract dollar values. 

16. The Government has little information on contractor workforces. Moreover, very 
little is known abont the pay, health care benefits, and retirement benefits for 
contractor employees. Why doesn’t the Government collect this information? If foe 
data indicates that pay and benefits for foe contractor workforce are well below that 
of Federal employees, would foe Admintetration support legislation that would 
address this bsue? 
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The Government collects an enormous amount of information on contract salaries and 
benefits, through the Department of Labor. In Federal contracting, each contract is given specific 
wage and fringe benefit requirements as a part of the contract that reflect the prevailing wages 
and benefits for that industry and location, under the Service Contract Act and/or the Davis 
Bacon Act. 

17. Does the Administration snpport “contracting-in” when it is cheaper and more 

efficient to do so? Please iist the instances when contracting-in has occnrred and the 
vaiue of those contracts. Do you anticipate that contracting-in wiil increase or 
decrease? Why doesn’t the Federai Government compiie inventories of work 
currently performed by contractors so that agencies can aiso be enconraged to 
consider “contracting-in?” 

The Administration fully supports “contracting-in” when it is cheaper and more efficient. 
A number of important revisions were made to the March 1 996 A-76 Revised Supplemental 
Handbook to facilitate this opportunity, including changes to permit the conversion of work from 
contract to in-house performance without a cost comparison when it involves 10 or fewer FTE 
and changes to the A-76 costing rules when applied to new starts and expansions. 

Such conversions have taken place - though not in the numbers one would expect. This is 
partly due to the fact that the opportunities to accomplish such conversions were limited prior to 
March of 1996 and partly because agencies have opted not to conduct such studies since 1996, as 
they faeed general downsizing pressures. 

As a general matter, we expect more studies to be conducted to convert work from 
contract to in-house performance. 0MB no longer manages by FTE controls, which should 
never be viewed as a barrier to either retain functions in-house or to convert them from contract 
to in-house performance. The perception that onee a function is contracted the agency cannot 
reconstruct the function in-house needs to be overcome. We also believe that functions will be 
converted to in-house performance as a result of increased public-private competition, where the 
March 1996 Revision specifically permits public offerors to bid for recompeted contract work 
and for other Interservice Support Agreement (ISSA) work between agencies. Finally, it is our 
sense that as we move away from the lower graded commercial work (custodial, grounds and 
even mechanical maintenance work) and move into the more technical IT, communications, 
finance, inspections and other program oversight work. Federal salaries will be more and more 
competitive with those of the private sector. 
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Mr. Sessions. OK, we’re going to call up panel two: Mr. John 
Palatiello — and he is entitled to say his name correctly since I 
butchered it — Mr. Gary Engebretson, and Dr. Elliott Sclar. Why 
did we get all these names? Fm a Texan. You shouldn’t expect me 
to do this. [Laughter.] 

And Mr. Max Sawicky. 

So if I can have each of you rise please, and Fm going to admin- 
ister your oath. If you’ll please rise and raise your right hands. 
[Witnesses sworn.] 

Mr. Sessions. Thank you. If you’ll please be seated. Let that re- 
flect that all four of the witnesses have answered in the affirma- 
tive. 

For the record, Fm going to ask, when you give your opening 
statements, if you’ll please do me a favor and correct my pro- 
nunciation of your name and please accept my apology. Part of the 
problems that I have are that Fm from Texas, and the other half 
is I didn’t practice before I got in here today. 

So what we will do, please, is start with Mr. Palatiello. Sir, we 
are delighted to have you here to testify about the Federal Activi- 
ties Inventory Reform Act, H.R. 4244, title II. You’re the executive 
director. Management Association for Private Photo — anyway, you 
like to take pictures and you’re a surveyor — [laughter] — and chair- 
man of the Business Coalition for Fair Competition. I might sug- 
gest that Mr. Horn, next time, recheck before he has his vice chair- 
man, and at least have me practice. 

Sir, please go ahead. 

STATEMENTS OF JOHN PALATIELLO, EXECUTIVE DIRECTOR, 
MANAGEMENT ASSOCIATION FOR PRIVATE PHOTO- 
GRAMMETRIC SURVEYORS, AND CHAIRMAN, BUSINESS COA- 
LITION FOR FAIR COMPETITION; GARY ENGEBRETSON, 
PRESIDENT, CONTRACT SERVICES ASSOCIATION; ELLIOTT 
SCLAR, PROFESSOR OF URBAN PLANNING, GRADUATE 
SCHOOL OF ARCHITECTURE, PLANNING AND PRESERVA- 
TION, COLUMBIA UNIVERSITY; AND MAX SAWICKY, ECONO- 
MIST, ECONOMIC POLICY INSTITUTE 

Mr. Palatiello. Thank you, Mr. Chairman. I am John 
Palatiello, executive director of the Management Association for 
Private Photogrammetric Surveyors. You have it right; those are 
folks that do make maps from aerial photographs and from sur- 
veying data. 

We are pleased to appear today to indicate our very strong sup- 
port for the Federal Activities Inventory Reform Act, and we com- 
mend you, Mr. Sessions and Mr. Horn, all the members of the sub- 
committee, for their hard work in bringing about this compromise. 

This legislation is a true compromise between the interests of the 
private sector, the Federal employee unions, 0MB, and the bipar- 
tisan leadership of the committees of jurisdiction of both the House 
and Senate. We commend you for the time and effort that you have 
put into to developing this consensus. 

The FAIR Act, for the first time in more than 40 years, will cod- 
ify a govemmentwide ^licy and process on the issue of govern- 
ment reliance on the private sector. We believe that in itself is sig- 
nificant and commendable. 
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As was stated by Mr. Duncan, and mentioned in previous hear- 
ings, it was in 1932 that the House first created a special com- 
mittee to investigate the issue of the Federal Government’s start- 
ing and carrying out of activities that are commercial in nature and 
competitive with the private enterprise system. In 1954, a bill to 
address this issue was reported by this committee, passed the 
House, and was reported by your counterpart committee in the 
Senate. At that point, the Eisenhower administration indicated 
that they could resolve this matter administratively. Bureau of the 
Budget Bulletin 55-4 was issued and further action on the legisla- 
tion was suspended. 

That policy is now found in 0MB Circular A-76. It is our view, 
and has been reflected in recommendations of the White House 
Conference on Small Business, that that administrative policy has 
not worked well. 

Today, Federal Government agency officials certainly have the 
ability to contract, and they do that with great regularity. This bill 
would not, in our view, interfere with that very important manage- 
ment tool. It is our view, however, that Federal agencies should not 
be able to carry on commercial activities for an indefinite period of 
time and never have to review or consider whether using the pri- 
vate sector for those activities is a better deal for the taxpayer. 

I must say that our members do not believe that the government 
should be competing with or duplicating private sector capabilities. 
I know in our organization we’ve gone through a long and very de- 
liberative process on this legislation, and our members really do 
not like the idea of the Federal Government taxing a business, col- 
lecting money, and starting a business to duplicate what that tax- 
paying entity was doing in the first place. However, we do support 
this legislation and we think it is a major step in the right direc- 
tion. 

As you know, Mr. Chairman, the legislation would ask for an an- 
nual inventory. It does set up a very fair challenge process that is 
administrative and not judicial. It requires agencies to use a com- 
petitive process for those activities on the list within a reasonable 
time. It requires fair and realistic comparisons when there are pub- 
lic-private competitions conducted. And it requires that procure- 
ment processes be consistent with existing law, such as the Brooks 
Act, which applies to our services. Finally, it establishes in statute 
a definition of what is an inherently governmental function. 

Mr. Chairman, as was mentioned by Mr. Horn at the beginning, 
OMB Circular A-76 does not work. When you have an activity, like 
surveying and mapping, with a capable and qualified private sec- 
tor, when you have a government that spends over $1 billion a year 
on these activities and employs nearly 7,000 Federal employees to 
do this work, and contracts out less than 10 percent of that $1 bil- 
lion annually, and that no agency has ever done a start-to-finish 
A-76 review of any of their surveying or mapping activities, I think 
what you have, is what Senator Brownback appropriately termed 
in his hearing, “a systems failure.” This legislation will correct 
that. 

I’d make one final point with regard to the profession that I rep- 
resent. We recently obtained information from the Immigration and 
Naturalization Service that showed that, between 1985 and 1995, 
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an average of 10,000 engineers, siuveyors, and mapping scientists 
have emigrated into the United States each year during that time 
period. This shows clearly that there is a job market for people in 
the private sector in our field. One of the benefits that we see from 
this legislation is tremendous employment opportunities for those 
Federal employees who wish to transition themselves to private 
sector employment, and our member firms welcome that. 

Again, we commend all those involved with this compromise. 
This is a good bill. We look forward to working with the Congress 
on oversight £md with 0MB on implementation of this important 
legislation. 

Thank you for the opportunity. 

[The prepared statement of Mr. Palatiello follows:] 
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Management Association 
for Private 

Photogrammetric Surveyors 


Statement of John M. Palatiello 
Before the Subcommittee on Government Management, 
Information and Technology 

House Committee on Government Reform and Oversight 
Federal Activities Inventory Reform Act 
August 6, 1998 

Mr. Chairman, members of the Subcommittee, I am John Palatiello, Executive Director of the 
Management Association for Private Photogrammetric Surveyors, (MAPPS) a national trade 
association of more than 120 private mapping firms, and Chairman of the Business Coalition for 
Fair Competition (BCFC), a coalition of trade associations in a variety of industries all of whom 
are affected by various forms of government-sponsored competition. 

I am pleased to appear today to indicate our strong support for the Federal Activities Inventory 
Reform Act (FAIR), a adopted by the Senate in S. 314 and as approved by the full House 
Government Reform and Oversight Committee as the amendment by Representative Sessions to 
H.R, 4244. 

This legislation is a true compromise between the interests of the private sector, the Federal 
employee unions, 0MB and the bi-partisan leadership of the committees of jurisdiction in the 
House and Senate. 

Although this bill is significantly different than S.314 and H R. 716 as introduced, is indeed 
different from several draft alternatives discussed over the past several months and is not 
everything the private sector would like to see, we do support this compromise. We commend 
the Committee and the staff for the time and effort they have dedicated to developing a 
consensus on this legislation. 

The FAIR Act for the first time in more than 40 years codifies a government- wide policy and 
process on the issue of government reliance on the private sector. That is significant and 
commendable. 


John M. Palatiello, Executive Director 
12020 Sunrise Valley Drive, Suite 100, Reston, Virginia 20191 
P (703) 391-2739 F (703) 476-2217 Einfo@mapps.org www.mapps.org 
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As you know, Senator Thomas and Representative Duncan introduced S.314/H.R. 716, the 
Freedom from Government Competition Act. The intent of that legislation was to establish in 
statute a workable process by which Federal agencies utilize the private sector for commercially 
available products and services. As your hearings and those convened by Senator Brownback 
demonstrated, in 1932 the House created a special committee to study the Federal government’s 
starting and carrying out activities that are commercial in nature and competitive with the private 
sector. In 1954, a bill to address this issue was reported by this Committee, passed the House 
and was reported by the Committee on Governmental Affairs of the Senate. At that time, the 
Eisenhower Administration indicated that it could resolve this matter administratively. Bureau 
of the Budget Bulletin 5 5-4 was issued and the Senate suspended action on the legislation. That 
budget document established a federal policy of reliance on the private sector and said the 
government should not compete with private business 

That policy is now found in 0MB Circular A-76. It has been endorsed by every Administration, 
of both parties, since 1955. However, because that policy is in a non-binding circular, 
implementation has been uneven from one Administration to another. In recent years, the 
problem has been so critical that all three meetings of the White House Conference on Small 
Business, in 1980, 1986 and 1995, ranked government competition as one of the top problems 
facing America’s small businesses 

Certainly government agency officials have the ability to contract with the private sector for 
goods and services needed to carry out governmental aaivities. Agencies do that and this bill 
will not interfere with that important management tool. It is our view, however, that the Federal 
government should not start and carry out commercial activities for an indefinite period of time 
without even considering whether using the private sector is a better deal for the taxpayer. 

I must say that our members do not believe the government should be competing or duplicating 
private sector capabilities. However, we support this compromise legislation which will require 
the following: 

‘agencies must annually inventory their activities that are not inherently governmental, 
‘interested parties can challenge either the inclusion or exclusion of an activity on the 
list. The challenge is administrative (not through a judicial review). 

‘agencies must use a “competitive process” on those activities on the list within a 
reasonable time 

‘ establishment of realistic and fair comparison for determining whether to use a private 
source or government source. 

‘ requires that the process be consistent with existing law (such as the Brooks Act’s 
qualifications based selection process for architecture and engineering services, including 
surveying and mapping, as required in 40 USC 541 et seq.) 

‘establishes a definition of "inherently governmental" similar to that already in an Office 
of Federal Procurement Policy letter. 

‘covers all Federal agencies, except the General Accounting Office, Government 
corporations, non appropriated instnunentalities and depots. 

‘effective date is October 1, 1998 

Mr Chairman, your hearings have demonstrated that 0MB Circular A-76 does not work. When 
you have a clearly commercial activity, like surveying and mapping, with a capable and qualified 
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private sector, and the government spends SI billion each year on these ^viti^ and employs 
nearly 7,000 Federal workers in this activity, and contracts out less than 10% of that $1 billion, 
and no agency has performed a stait-to-iimsh A-76 review on a surveying or mapping flinction, 
you have what Senator Brownback called a “systems failure". 

This legislation will replace 0MB Circular A-76 with a more workable and &ir process. It will 
help assure proper implementation of Executive Order 12615, the Economy Act (31 U.S.C. 
1 535), with regard to services for other agencies and the Intergovenunental Cooperation Act (3 1 
U.S.C. 650S(a)) with regard to services for State or local government by assuring that the rights 
of the private sector under those provisions are indeed honored. 

Mr. Chairman, we recently obtained information from the Immigration and Naturalization 
Service showing that between 1985 and 1995, an average of 10,000 engineers, surveyors and 
mapping scientists have emigrated to the United States annually. That shows ctearly tint whmi 
contracting out is applied to our field, there will be jobs in the private sector for any Federal 
employee who wants to make that move or is requested to make that move. 

We commend all those involved in working out this compromise. We believe this is a good bill 
and we look forward to working with the Congress on oversight and with OMB on 
implementation on this important legislation. 
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Mr. Sessions. Thank you. 

Our next witness will be Mr. Gary Engebretson, president of 
Contract Services Association. Sir. 

Mr. Engebretson. Mr. Chairman, members of the committee, 
my name is Gary Engebretson and I am president of the Contract 
Services Association of America, CSA. It’s the Nation’s oldest and 
largest association of government service contractors. I’m also 
speaking on behalf of the Coalition for Taxpayer Value, of which 
CSA is a member. Collectively, the coalition represents thousands 
of employers and hundreds of thousands of government contract 
employees. 

I thank you for the opportunity to testify today on the Federal 
Activities Inventory Reform Act of 1998, which was added as an 
amendment to the acquisition work force training bill, H.R. 4244. 

While the legislation represents numerous compromises that 
were made of necessity, I applaud and encourage you to continue 
your efforts to pass this legislation, which embodies a number of 
key concepts. We support this compromise measure, which we be- 
lieve should move forward without any changes. I want to add, 
however, that ensuring its full and proper implementation will take 
vigorous congressional oversight. 

The language before you represents important progress and op- 
portunities on many fronts. First, the legislation clearly delineates 
between activities identified as inherently governmental versus 
non-inherently governmental, and reiterates a longstanding policy 
of the Federal Government to rely on the capabilities of the private 
sector. While this policy, embodied in the Office of Management 
and Budget Circular A-76, which is more than 40 years old — there 
are still activities which are not inherently governmental that the 
government itself continues to perform — this bill will help the Fed- 
eral Government focus on its core missions and responsibilities 
rather than competing with its own citizens. It will further the cur- 
rent efforts to streamlining the Federal Government. 

This spring, Mr. Frank Raines, before leaving the Office of Man- 
agement and Budget, issued a memo requesting all Federal agen- 
cies to develop a list of activities they perform. This bill will turn 
OMB’s request into a mandate, ensuring a process that will thor- 
oughly identify, categorize, and evaluate all the activities currently 
being performed by the government. 

While there is concern that an agency may simply ignore the 
competition policy in the bill, I would argue that the agencies can- 
not afford not to compete their commercial activities. Thus, the leg- 
islation will help create an environment that promotes great effi- 
ciency and cost-savings. 

In closing, let me just say that we have an extraordinary oppor- 
tunity to put momentum behind a policy first initiated by President 
Eisenhower, but which today remains largely ignored. The ability 
of Federal agencies to meet the tough budgetary and mission tar- 
gets that Congress has set for them hinges, in large part, on the 
ability of Congress and the American public to know how agencies 
are using their resources to meet their core missions, and ensuring 
that the scarce resources are used most efficiently. 

So I commend you, Mr. Chairman. I commend Senator Thomas 
and Congressman Duncan; of course, chairman. Congressman 
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Horn, and all the others, the respective staffs, for working so hard, 
and that has gone into crafting this legislation, and I offer our con- 
tinued support. 

This concludes my remarks and I stand by and ready to answer 
any questions that you may have. 

[The prepared statement of Mr. Engebretson follows:] 
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STATEMENT OF 
Gary D. Engebretson, President 
Contract Services Association of America 

BEFORE 

The House Government Reform and Oversight Committee 
HEARING ON: 

The Federal Agency Inventory Reform Act of 1998 


Mr. Chairman, members of the committee. My name is Gary Engebretson and I am the President of 
the Contract Services /Association of America (CSA). the nation's oldest and largest association of 
government service contractors. Now in its 34th year, CSA represents more than 250 companies 
that provide a wide array of services to the federal government as well as numerous slate and local 
governments. I am also speaking on behalf of the Coalition for Taxpayer '^alue of which CSA is a 
leading member. The coalition membership includes the American Council for Independent 
Laboratories, the American Consulting Engineers Council. Chamber of Commerce. MAPPS and the 
Professional Services Council. Collectively, the coalition represents thousands of employers and tens 
of thousands of government contract employees. I thardc you for the opportunity to testily today on 
Federal Agency Inventory Reform Act of 1998. which was added as an amendment to an acquisition 
workforce training bill. H.R. 4244. 

First, let me stress that we have significant philosophical reservations regarding public-private 
competition. Indeed, we feel that it is not in the best interest of the taxpayer for the Federal 
government to compete directly with its citizens; this is partly reinforced by the lack of 
comparability between Government and industry cost accounting systems. However, we recognize 
the broad based support for public-private competition on the part of the Government. Given that 
reality, we support this legislation as a rational. ap|»x>priate and measured step towards achieving 
the proper balance between public and private resources. 

While the legislation represents numerous compromises that were made, of necessity, I applaud and 
encourage you to continue your efforts to pass this legislation, which embodies a number of key 
concepts. We support this compromise measure, which we believe should move forward without 
any changes. I want to add, however, that ensuring its full and proper implementation viill take 
vigorous Congressional oversight. 

The language before you repre.sents important progress and opportunities on many fronts: 

First, the legislation clearly delineates between activities identified as inherently governmental 
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versus non^inherently governmental and reiterates a long standing policy of the Federal government 
to rely on the capabilities of the private sector. While this policy, embodied in the Office of 
Management and Budget Circular A-76. is more than forty years old, there are still activities whidi 
are not inherently governmental that the Government itself continues to perform. The purpose of this 
legislation is to identify and evaluate those activities which remain in house. In doing so, the bill 
will help the Federal government focus on its core missions and responsibilities and in the long run, 
allow the Federal agencies to focus on their core missions rather than con:^)eting with its own 
citizens. This measure will further the current efforts to streamline the Federal government. 

This spring, Mr. Franklin Raines, before leaving the Office of Management and Budget issued a 
memo requesting all federal agencies to develop a list of the. activities they perform. However, like 
the A-76 policy itself, this request is not mandatory and such efforts in the past have not met with 
much cooperation from federal agencies. As Christopher Mihm of the General Accounting Office 
testified in a hearing before the Senate Government Affairs Committee (June 4. 1998), OMB had 
made a similar request in 1996 but did not receive any agency inventories or else those received 
were based on previous inventory efforts. 

This bill will turn OMB* s request into a mandate, ensuring a process that will throughly identify and 
categorize all activities currently being performed by the government. In other words, it will require 
the Federal government to do what business and ta)q)aying families do everyday: to take stock in 
how they can b^ direct their scarce resources. Activities determined to be cimimercial in naUire 
should and must be subjected to competitive sourcing. The legislation also includes a reasonable 
timetable for phasing in the competitive process. This is designed to ensure that no significant 
disruptions to the Government's ability to carry out its missions occurs and forces a legitimate 
discipline in carrying out the intent of this legislation. While there is concern that an agency may 
sinqily ignore the competition policy in the bill. I wmild argue that the agencies cannot afford NOT 
to compete their commercial activities. Thus, the legislation will help create an environment that 
promotes greater efficiency and costs savings. 

At this time. I would like to take a moment to dispute some of the inaccurate assertions that have 
repeatedly been made about our industry and these bills. The first a.ssertion is that service 
contractors achieve savings by paying their employees less. This is misleading and wrong. The 
service contract industry is governed by a host of wage laws, among them the Service Contract Act^ 
Under the SCA, the Government provides wage rates for a variety of employees in addition to 
requiring money to be spent on fringe benefits. Violations of the Service Contact Act can result in 
fines and debarment. CS A has a successful program with the Department of Labor to promote 
understanding of and compliance with the Service Contract Act. 

It is disputed that outsourcing of Government functions actually saves money. 

Study after study, from sources as diverse as the GAO, OMB and innumerable think tanks, have 


1 See The Service Contract Act, 41 U.S.C. § 351 ; “Every contract entered into by the United States . 

. . throu^ the use of service employees must cemtain the following; (I) A provision to specify the 
minimuni monetary wages to be paid to the various classes of service employees in the performance 
of the contract ... (2) A provision specifying the frii^ benefits to be furnished. . . “ 
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shown that competitively outsourcing the government’s commercial activities saves money. The 
taxpayer an average 30% regardless of who wins the competition- This fi^iie rejaesents an average 
of 20% savings when an in-house team wins and an average of 40% savings when a private firm 
wins.= At DOD alone, several studies have estimated that potential savings are in the nei^iborhood 
of $30 billion dollars. Even reports that are critical as to the amount of savings achievable thrtxigh 
outsourcing conclude that “competition for work, including competition between the public and 
private sector - regardless of who wins - can result in cost savings *. 

Another inaccurate assertion is that contractors put federal employees out of work, only to brim 
in their mm people. 

A study done by the National Commission of Employment Policy (NCEP), a branch of the 
Department of Labor, indicates that over half of the workers on outsourced government functions 
went to work for the private sector firm, while twertfy-four percent of the workers were traiBfetred to 
other jobs attd seven percent retired. The study concluded that less than seven percent of the workers 
needed to find new employment. 

And then there is the term “Shadow Government . " 


Is sounds provocative, but in fact is inapplicable, alarmist and misleading. Oversight of Federal 
government contractors is, by its nature, an inherently governmental function. The power to create 
the scope of veork, dictate the terms of the work and terminate the contract are functions perfmmed 
by the Federal government not the contractor. The contract itself embodies the responsibilities 
which contractor must perform in order to keep the business, failure to do so may result in 
termination of the contract, and even civil or criminal penalties. As we have already discussed, 
many of the employees on Government contracts are the same people who did the work before. The 
term shadow government is nothing more than a shadow argument. 

In closing, let me reiterate that the legislation being considered will create an environment that 
promotes efficiency and encourages cost savings by identifying where and how the Federal 
government is directing its resources. We have an extraordinary c^portunity to put momentum 
behind a policy first initiated by President Eisenhower, but which today remains largely ignored. 
The ability of Federal agencies to meet the tough budgetary and mission targets that Congress has 
set for them hinges, in large part, on the ability of Congress and the American public to know how 
agencies are using their resources to meet their cote missions, and ensuring that scarce resources are 
used most efficiently. 

I commend you. Mr. Chairmaa as well as Senator Thomas, and Representatives Duncan. Sessions. 


2 See Testimony of Steve Klienman before the Senate Governmental Affair Committee, 
Subcommittee on oversight of Govemment Management and the District of Columbia (June 18, 
1997) References cited: by Alan J. CNA Research Memorandum 92-226.10. Analysis of the 
Navy's Coimaerciat Activities Program (1993) 

3 Ibid 

4 Outsourcing DoD Logistics: GAO Report: December 8, 1997 
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Horn and their staffs for all of the hard work that has gone into crafting this legislation and I offer 
our continued support. This concludes my remarks and I stand ready to answer any qu^tms you 
may have. 
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Mr. Sessions. Thank you. 

Our next witness is Dr. Elliot Sclar, professor of urban planning, 
Graduate School of Architecture, Planning and Preservation, Co- 
lumbia University. Dr. Sclar. 

Mr. Sclar. Thank you, Mr. Sessions. Chairman Horn, and mem- 
bers of the subcommittee, I appreciate the kind invitation you’ve 
extended to me to testify on title II of H.R. 4244, the Federal Ac- 
tivities Inventory Reform Act of 1998. 

My name is Elliott Sclar. I am professor of urban planning at the 
Graduate School of Architecture, Planning and Preservation, Co- 
lumbia University in the city of New York. I’m an economist. I 
study the economics of privatization. In the American context, the 
term “privatization” is somewhat misleading. It tends to refer to ef- 
forts to increase reliance on contracting in the performance of pub- 
lic service. It’s, therefore, more accurate to think of the subject 
matter of domestic privatization as effectively the economics of 
public contracting. The crucial issue, then, pertains to the dynam- 
ics of interorganizational behavior between a public agency and a 
private contractor. This relationship is often complex and can at 
times be problematic. Title II will vastly expand the scope of public 
contracting in the ongoing operations of Federal agencies. 'There- 
fore, the implications for the cost-effectiveness of Federal public 
service are potentially vast. 

The main point I would make is that when you look at organiza- 
tional behavior, and sources of organizational efficiency, you’ll find 
that contracting, or what is known in the business world as the 
make-buy, is just one way of improving the situation. More impor- 
tantly, if it’s the main strategy, or the only one you use, you quick- 
ly learn that your problems have gotten worse and not better. 

At the present time, there’s a great deal of fascination with the 
notion of contracting out as an analogous way of bringing market 
pressures into government. But, if we look back at our rich experi- 
ence with public contracting, we find that while it clearly has its 
place in the box of management tools, it has never proven to be a 
silver bullet for anything. More to the point, it has often been the 
source of some of our worst public scandals, as well as more day- 
to-day types of petty inefficiency. 

Title II seeks to avoid these problems by mandating that Federal 
agencies “use a competitive process to select the source” from 
whom they will obtain services. 'The presumption here is that com- 
petition among private providers will ensure that the government 
receives the best product at the lowest price consistent with effi- 
cient production cost, and that competitors will help to keep one 
another on the straight and narrow. 

That theory resides quite far apart from the actual practice of 
public contracting. As a matter of general observation, it’s impor 
tant to note that approximately one-half of all public spending is 
now done via contracting. Too large a percentage of that con- 
tracting is carried out in situations in which there’s only one bid- 
der, or at most two or three, who scarcely meet the economic test 
of the competitive market. 

A recent study by the State auditor in California found that a 
full two-thirds of all public contracts are let on a sole-source basis. 
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While the situation in Federal contracting may be better, I suspect 
that the order of magnitude is similar. 

Scarcely a week passes in which somewhere in America a con- 
troversy erupts around the letting of public contracts. This happens 
for a complex set of reasons, not the least of which is that while 
we all love competition when we are buyers, we hate it when we’re 
sellers. Sellers spend more time in the marketplace than do buyers, 
and hence, they devote a great deal of energy to undermining com- 
petition with its thin profit margins. 

When we look at public contracting, it is noteworthy for the 
speed with which competition consistently evaporates on the supply 
side of the market. Situations in which the first round of bids on 
a new service produce many bidders are usually followed by rounds 
in which the agency and the chosen contractor merely moves to a 
stylized performer, and then back to doing whatever they got used 
to doing after several years together. 

To say that government must learn to contract smarter is simply 
not helpful. It essentially puts the weight of blame for a situation 
in which the strongest incentives to undermine competition are 
“built-in” on the supply side on to the buyer. The committee must 
appreciate the difficulty of sustaining competition for public con- 
tracts. Firms engage in mergers and acquisitions, as well as other 
legal practices to eliminate and dominate competitors. This is espe- 
cially true among firms engaged in public contracting. Absent 
meaningful competition, the rationale for extending contracting be- 
comes weak to nonexistent. 

It’s also important to remember that privatization via contracting 
relies heavily on the belief that most contracts can be made almost 
self-enforcing. Yet the necessity for written contract arises precisely 
because each party to a transaction fears that the other party, or 
parties, may fail to deliver or perform. 'Thus, contracts contain de- 
scriptions of the future behaviorad obligations of both parties, to the 
extent that such behavior can be anticipated, and the sanctions to 
be imposed if either party fails to hold up its end of the bargain. 
Such future-oriented obligations, created in an atmosphere of un- 
certainty, place the public agencies and its contractors in a far dif- 
ferent relationship to each other than the cut-and-dried contracts 
typical of discrete purchases, such as a fresh coat of paint in the 
hearing room. The extent of this divergence between markets for 
clearly defined and limited products and ongoing services is critical 
in determining the comparative efficiency of the privatization op- 
tion. 

We do well to remember that a good portion of the lucrative prac- 
tice of corporate law involves nothing more than litigation among 
parties claiming breach of contract or seeking resolution of dif- 
fering interpretations of contract language. If contracting is that 
difficult and expensive in the private sector where the parties at 
least are clear about the bottom line they are pursuing, why would 
one suppose it is going to be easier in the public sector, where the 
output is not as easily valued by market criteria? 

Public contracting is not an end in itself. To be an effective ele- 
ment in improved agency operation, it must be integrated into a 
coniprehensive effort of agency reform. The problem with this title 
as it now stands is that it fails to address the other elements. 
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which must also be in place if increased contracting is to make a 
contribution to improvement. By itself, it would run the risk of 
making matters much worse. 

Such far-reaching change will not occur by legislative fiat. It will 
require cooperation between the executive branch and the legisla- 
tive branch, along with the active involvement of the managers and 
employees who actually carry out the important day-to-day work of 
the Federal Government. Congress can plan an important role in 
bringing players together to launch this change process. 

I would just add — ^in going through the legislation and going 
through the A-76; I hadn’t looked at it for a few years — ^the prob- 
lem with the term “inherently governmental” is that really and 
truly, when you think of most things that government employees 
do, they really are very similar, and often identical, to the things 
that private employees do, even things that staff of this Congress 
does. The information processing, analysis, communications are all 
things which private firms do and supply. I would suggest in going 
forward with this that there be four principles rather than using 
the term “inherently governmental.” 

One test would be the centrality of a mission of a function to the 
overall mission of the agency. The second would be the frequency 
with which the transactions would need to occur. In the private 
sector it is the case that, the more frequent the number of trans- 
actions are, the more wisdom there is in using the make decision 
rather than the buy decision. The more uncertainty there is 
about — certain products are very clear. You know if the wall has 
been painted or the wall hasn’t been painted. But when you start 
to deal with services where there can be real differences of opinion 
about what’s been accomplished, it’s often wiser to think about 
keeping those functions in-house. So that would be my third cri- 
teria. 

My last one would be whether or not there are very highly spe- 
cific assets that are used to undertake the work. When they’re very 
specific and vital, it’s much wiser to keep those things in-house and 
keep control of them. It’s very different hiring somebody with a 
pickup truck to mow the lawn than to try and find someone with 
say an M-1 tank. That’s to make the most polar case I can. 

I would urge, in moving forward, if contracting is going to move 
forward, that these broader concerns be taken into accotmt. 

I thank you for your time in listening to me and I’ll be more than 
happy to answer questions. 

[The prepared statement of Mr. Sclar follows:] 
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Re: Tide H of H.R. 4244 
"Federal Activities Inventory Reform Act erf' 1998" 


Introduction 

diainnan Hom and Members of the Subcommittee, I appreciate the 
kind invitation you have extended to me to testify on Tide n of H.R. 4244 
the "Federal Activities Inventtwy Rd'orm Act of 1998" (Tide ip. 

My name is Elliott Sdar. I am lYofessor of Urban Ftanning at the 
Graduate School of Architecture, Flaiming and I^servation, Columbia 
University in the City of New Yotk. I am an economist. I study the 
economics of privatization. In the American context the term privatization 
is somewhat misleading. It tends to refer to efforts to increase reliance on 
contracting in the performance of public service. It is therefore more 
accurate to think of die subject mattm^ of domestic privatizatirm as 
effectively the economics of public contracting. The cruciai issue then 
pertains to the relationship between public contracting and organizational 
performance. It is always a conqilex relationship, and often problematic. 
Tide n will vasdy expand the scope of public contracting in the ongoing 
operations of fedi^ agencies. Therefore the implications for the cost 
effectiveimss of federal public service are potentially vast. 

b such change a good or bad idea? The answer depends upon die 
goal of Ae legislaticm. If the goal is simply to realize a value judgment diat 
more public contracting is inherendy a good idea. Tide II is a promising 
piece of legislation. If the intention is to contribute to improvement in the 
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petfonnance and cost efficiency of federal agencies, then this title is more 
problematic. 

Implications for CJrganizational Efficiency 

Although the language of Tide II builds upon the language of the A- 
76 process, it adds a new and ultimately costiy mandate to the operation of 
federal agencies. It not only requires that each agency distinguish activities 
which are deemed "inherendy governmental in nature," from those which 
are not. but it subjects those executive judgments to challenge from outside 
parties with a pecuniary interest in the way the federal government serves 
dm public interest. 

The problem here is that it is often not easy to distinguish tasks 
which are inherendy governmental in nature from those which are not. 
Much depends upon the relationship of those tasks to the overall mission of 
the agency. The clear intent of Tide II as it is now written is to foreclose 
the possibility that agencies can use this type of argmnent, regardless of ite 
validity, to avoid contracting on this score. By providing explicit standing 
for outside parties with a monetary interest in expanding contracting 
options to diallenge executive decisions in this area is, in effect, an 
invitation to great and expensive mischief at taxpayer expense. The 
legislation in no way limits the ri^t of aggrieved outside parties to seek 
judicial redress if they are not satisfied by the agency response to their 
objections. 

It is easy to see this legislation leading inexorably to more, not less 
bureaucratization of the public sector. This new bureaucracy will arise to 
administer and defend the process by which federal agencies decide which 
tasks should be performed direedy and which ones should be properly 
outsourced. The question of the actual effectiveness of agency performance 
will become a secondary consideration, as direct accountability is lost in the 
myriad of contractual clauses and rules. 

The organizational problem is that two different parties with stakes 
in the outcome can look at the same task and draw different conclusions 
about its appropriateness as a contractual service. It is easy to foresee that, 
if the stakes are suffidendy high, the conflict will quickly spread frmn an 
administrative appeal procedure to a political one and inevitably into an 
expensive and time consuming legal adjudication of the decisions required 
under this tide. Consider what might plausibly occur if Congress was not 
exempt from the legislation. Lawmaking is easily identified as an 
inherently governmental fimction. But the bulk of the activity which 
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surrounds the pure act of legisiating is certainly open to question. Effective 
law making depends upon a host of information processing, data analysis 
and communication sl^s that can be siqrplied by many outside films. At 
present these skills reside an anny of competent staff assistants, secretaries 
and interns on die Cot^^rssional payroll. Althou^ Members of Congiess 
might disagree, an outside firm or industry association could make a 
compelling case under the terms of Tide II that they could supply the 
neet^ services at a much lower cost. The nature of objections to such a 
"privatization" claim would rest heavily upon the qualitative naove of 
relationships among Congressional employees and between them and 
Members of Congress. The mission of the United States Congress depends 
critically upon the need for worlqplace flexibilities and individuai 
employment continuities which would prove infeasible in the more rigid 
world of specific services delivered via a puUic sector contract. 

As this legislation now stands, it is an invitation to slice public 
agencies into pieces which will become ever more unwieldy to coordinate 
and manage as a unit simply because the tasks look like what a private firm 
might be able to provide, a general rule blanket provisos such as the 
ones inherent in this tide, almost invariably invite the wrath of the law of 
unintended consequences to rain down tqxm us. (My if one believes that 
the organizational integrity of puidic agencies is essoitially wmthless, can 
the risks which inevitably accompany such a drastic policy change be 
perceived as a small price to pay. 


The Market Economics of Contracting 

Tide II further mandates that federal agencies use "a competitive 
process to select the source" from whom they will obtain services. The 
presumption here is that competition among private providers ensures that 
the government receives the best product at the lowest {nice consistent with 
efficient productitm costs. That theory resides quite far frmn the actual 
{nactice of public ccmtracting. As a matter of goieral obsmvation it is 
important to note that approximately one-half <d' all public spending is deme 
via contracting. Too large a percentage of that contracting is carried out in 
siniaticms in which there is <My one bidder or at most two or dirce who 
scarcely meet the economic test of a competitive market A recent study by 
the State Auditor in CTalifomia found that a full two-thirds of all public 
cmrtracts arc let on a sole source basis. > While the situatiem in Fetferal 
contracting may be better, I suspect that the order of ma^tude is s imil ar 


‘CaUfomia State Auditor. "Stale Contracting Refonns are Needed to Protect the Ptddic lalercst* 1996. 
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Scarcely a week passes in which somewhere in America a controversy 
erupts around the letting of public contracts. This happens for a complex 
set of reasons, not the least of which is that while we ^ love competition 
when we are buyers we hate it when we are sellers. Sellers spend more 
time in the marketplace than do buyers hence they devote a great deal of 
energy to undermining competition with its thin profit margins. 

When one looks at public contracting, it is noteworthy for the speed 
widi which competitian consistently evaporates on the sujqjly side of die 
market. In 1988 the Colorado legislature passed a law requiring that, 
beginning in mid 1989, 20 percent of fixed route public bus operations in 
metropolitan Denver would have to be i^vided by private contractors. 
The experience there iUustrates the way in which a seemingly competitive 
public contracting opportunity evolves into an oligopolistic market 
structure. 

The Denver privatization experience is of particular note because of 
the lengths to which its architects went to try to ensure that the contrac ting 
would remain competitive. To discourage a new, private monopoly from 
developing, the statute prohibited any single contractor from winning mtne 
than h^ of all the contracted business. After four years, the packages were 
to be rebid. The intention was to create an ongoing system of competitive 
tebidding in which the Regional Transportation District (RTD) would 
always be able to purchase the needed service from the lowest-priced 
acceptable provider among a continuing cast of several potential 
contractors. This intention relied on what proved to be an untenable 
assumption— that a market with a sufficient number of qualified sellers 
could somehow be self-sustained. 

Eighteen companies, some of them local charter operations and cab 
companies, attended the initial bidders meeting. The turnout gratified 
privatization advocates in Colorado, who, like advocates of privatization 
elsewhere, based their hopes that a large competitive market would 
materialize from the dozens of small transportation companies listed in die 
yellow pages of any metropolitan area. However, when one examines the 
actud nu&et for privatized urban transit, it turns out that a handful of 
national firms consistently win the major contracts. These firms have dm 
resources to write expert proposals that respond directly to an agency's 
r^uest, They have easy access to the requisite ixmding and insurance, and 
hence to the financing necessary to fulfill any commitments into which they 
enter. This is no small consideration for the public boards charged with 
fiduciary responsibility for public funds. Consequentiy, the effective 
contract transit market has never consisted of the many small sujqtlieis 
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listed in telephone directories, but of the few big ones found side-by-side in 
the exhibition booths at national transportation conferences. 

The RTD ultimately received eight bids and awarded three contracts. 
All of than went to national companies: Mayflower, Laidlaw and 
ATC/Vancom. Typically, the str^gy of such large firms is to capture a 
new market quicUy and drive out small competiuns by sulmiitting an 
extremely low initial bid. Sure enough. Mayflower oflered an exceedin^y 
low inice of $28.26 per vehicle revalue hour on the first contract A 
vehicle revome hour is the cost at operating a bus one hour in passen^ 
service. This hid price was bdow the cost that the RTD's piivatizatitm 
consultant, KFMG Peat Marwick, concluded was necessary to break 
evoi.^ Even if smaller local Arms could have cleared the hurdles df 
proposal writing and fiscal security, they lacked dm cash reserves to take a 
loss on a first contract KPMG Peat Marwick warned the RTD that the 
initial prices it was being charged were strategically motivated and did not 
reflect what the service actually costHH By 1993 Mayflower's price had 
risen to $54.65 per hour, almost double the initial price but far more 
realistic. The 1996-97 rates ranged fnnn $62.74 to $64.51 per revenue 
hour. This is about the same cost as puidic operation.^ 

Once the Denver market became established, there was scarcely a 
whiff of competition. Mayflower and Laidlaw merged in 1995. Under the 
toms of the 1988 privatization law, this should have triggered a search for 
new competitors for the next round of contracting. However, the 
consolidated operation successfully lobbied the Colorado legislature to 
modify the law. effectively legitimating its de facto market dominance.^ □ 

The original privatization bill had been sold to the legislature with 
the argument that the efflciency engendered by ctmqretitive privatization 
would reduce cqretating costs by 40 percent if enacted system-wide.On 
1988, the year the legislation was enacted, the RTD iuui an operating 
budget of approximately $100 nuUion per year. By the end of 1990, the 
first full year of privatization, operating costs had jumped over 12 percent 


FtatMawidc (’DenTcr RTD Frivatizitiaa PcffoniBBce Audit UpdMK Aar - -Ame 1991.' 

Report. NonnriMr 1. 1991. 

^"WiSioat knawMge of tile otrenU atnaefir of aodi Goirtnctor, wfaKh ii rntject to dnnge, (lie fnancal 
pa fo na m ce rfiatSeiitori imiBof lager bie i i iie a i e e nay not give enyimSaaion of the fteropnce auet i igy 
of each coollictw.' iCntfO Pea Mawtcfc ('DeiiTCT RTD PdTttizaiiiii Petfonnaaoe AudrtUpte JiSjr 
1990 ■ June 1991.' Filial Report. Norember 1. 1991. pg. 2. 

^Sda. Enka. Tagriiv Mon, aetth^Lesa; The DenraEipericacairidi Bos Pdratizatiaa 1990-1995.' 

^ueBin 96-1360, rifled into law on June 8, 1996. 

would privatize RTD bus opecaticms.' RodQr Mountain News. Immtty 9, 1988, pg. 12. 
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to SI 12.3 milli on.' This sharp increase was particularly troubling because 
when privatization was initiated, the RTD was one of the nation's most 
tightly run transit operations. Between 1986 and 1988, it had actually 
reduced operating expenses by about 4 percent. Between 1990 and 1995, 
the cost of contracted service swelled from approximately $14 million to 
almost $29 million— more than 100 percent Meanwhile the cost of directly 
provided service increased by just a little over 1 1 percent. In six years, 
jnivatization crat the RTD more than $9.2 million.CI 

Today two providers control the private transit market in Denver, 
and their oligopolistic interdependence has become apparent A recent 
round of bidding resembled a game of musical chairs. There were only 
diree bidders in 1997 for fomr newly configured packages of routes, and 
ATC/Vancom made the winning bid for all of them. (The second, higher- 
priced bid came from an "outsider," Grosvenor Bus Lines.) This turn of 
events might have seemed surprising, since Laidlaw had previously 
controlled the lion's share of operations. But this time around, Laidlaw bid 
on only one of the bundles. In early 1997 Laidlaw purchased 
ATC/Vancom's national school bus business. ATC/Vancom was shedding 
its school bus operations in order to concentrate on public transit And 
Laidlaw? Perhaps it bowed out of the bidding in Denver because it 
preferred to concentrate on the school bus market But that did not deter 
the company from lobbying the Colorado legislature during its spring 1997 
session to expand privatization to 50 percent of tire RTD's service. The 
campaign failed.^ Since then Laidlaw has purchased the operator of the 
RTD's paiatransit service. 

The cost and efficiency considerations that should be the alpha and 
omega of competitive contracting are now besides the point. Contracting 
decisions in Draver are driven by the strategic considerations of the 
omtractors in control of the Denver market. Once a regional leader in 
public transportation, RTD's management has been reduced to a nearly 
passive broker attempting to mediate the often conflicting claims of dm 
tiding public, taxpayers, labor unions and the powerful contractors with 
greater designs on the national transit business. 

Westchester County, New York privatized its entire bus service in 
1975. In dm beginning, sixteen companies were operating routes, ntmc of 
them carrying more than a third of the county's passengers. Within a 


'^Udeas otherwise specified, all die flomcul dati in das repon m taken fiam the CompcriiensiTe Amml 
Hnacal Reports of the Regional Ttanspoitaition District Tli^ are all audited bjr a national CPA firm. 
^These figinres are toired frinn "RjfO Bus Cost Model DocianenCUiim. Octtriw, 1996." 
subsetpient campaign was attempted in early 1998. It too failed. 
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decade the jaiimber of contractors was cut by half, and the largest 
remaining company was collecting 93 percent of the fares.'onBy 1997, the 
largest operator controlled 97 percent of the operadon. 

To say that government must ieam to contract smarter is simply not 
helpful. It essentially puts the weight of blame for a situation in which the 
strongest incentives to undermine competition are "built-in" on the supply 
side on to the buyer. The Conunittee must ^jpreciate the difficulty of 
sustaining competition for public contracts. Firms engage in mergers and 
acquisiticms as well as other legal practices to eliminate and dominate 
competitors. That is especially true among firms engaged in public 
contracting. Absent meaningful competition, the rationale for extending 
contracting becomes weak to nonexistent. 

It is also important to remember that privatization via contracting 
relies heavily on the belief that most contracts can be made almost self- 
enforcing. Yet the necessity for a written contract arises because each party 
to a transaction fears that the other party or parties may fail to deliver or 
perform. Thus contracts contain descriptions of the future behavioral 
obligations of both parties, to the extent that such behavior can be 
anticipated, and of &e sanctions to be imposed if any party fails to hold iq> 
its end of the bargaro. Such future-cniented obligations, created in an 
atmosphere of uncertainty, place the public agency and its contractors in a 
far different relationship to each other than cut-and-dried ccmtracts typical 
of discrete pirrchases such as a contract to put a fresh coat of paint on the 
dome of the Capital. The extent of this divergence between markets for 
clearly defined and limited products and ongoing services is critical in 
detemuning the comparative efficiency of the privatization option. 

In much of the privatization debate, the expensive transactional 
complexity of ongoing contracts is tyincally ignored. The contracting 
process is treated as if it were effectively a trivial modification of discrete 
contracting situations. Accordirtgly, all one need do is announce the 
availability of the contract throu^ a request for proposals or RFP, specify 
the contract contingencies and terms to ^ the potential bidders and allow 
the bidders to set the price competitively - typically lowest bid wins. To the 
extent that it is that simple and straight forward, the use of contracting for 
Itmg term service provision becomes identical with discrete purchasing. 
However the type of contracts which will be encouraged by Title II w3l 
most likely be for less standardized and more specialized outputs in which 


*®D’AiliHno, R. Raleigfa "Westchester's Public/PriYate Partnetship in Transit A Decade of Experience." 
Paper presented at the AFTA Annual Meeting. Los Angeles. CA. October 1985. 
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the less obvious, but highly important, aspects of quality and the greater 
degree of uncertainty, force a more complex managerial decision and 
monitoring process upon agencies. 

We do well to remember that a good portion of the lucrative practice 
of corporate law involves nothing more than litigation among parties 
claiming breach of contract or seeking resolution of differing 
interpretations of contract language. If contracting is that difficult and 
expensive in the private sector where the parties at least are clear about the 
bottom line they are pursuing, why would one suppose it is going to be 
easier in the public sector where the ouqnit is not as easily valued by 
maiket criteria? 

When is it less expensive to maintain the size of an organization to 
accomplish necessary ta^? When is it more economical to purchase them 
from outside vendors? Together these two questions comprise the essence 
of what is known as the "make-buy" decision. Put slightly differendy and 
from an organizational perspective, when are the internal bureaucratic 
costs which accompany larger agency size less than the external 
transactions costs of using the market? 

To answer that question it is necessary to understand that the word 
maritet is too broad a frame of reference for policy making. A helpful 
starting point is to distinguish between spot markets and contract markets. 
Spot maritets are akin to "buying off the rack." and contract markets are 
similar to custom tailoring. When an organization decides to buy rather 
than make, it goes shopping in either a spot market or a contract market 
Spot markets are typic^y used to acquire products such as office supplies 
and motor vehicles, which come in sufUciendy standardized forms that 
commercial vendors routinely maintain them in inventories and which 
would be virtually impossible for firms or agencies to make themselves. 

But some long-term services that organizations can readily perform 
themselves also fit in this spot market category. A business firm might 
prepare its payroll internally, in its own bookkeeping office, or it could 
hire an outside payroll service. A periodical publisher could process its 
own subscriptions and mail its own journals, or it could hire an outside 
fulfillment company. 

When the choice is between spot purchases of standardized products 
or internal production, the decision rule is essentially a matter of 
comparative direct production cost analysis. The organization must 
compare its internal production costs with the cost of purchase. The 
transactions costs are virtually zero as a result of the standard units in 
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which the product is traded and used. Learning the price and quality' often 
entails litde more than two or three phone calls. Typically, go^ available 
in spot markets are sold in competidve environments. Product quality is 
usually obvious to all buyers and sellers. Competition ensures t^t retail 
prices hover just above the level of wholesale prices and that average 
quality suits the taste of average buyers. 

Such simplicity is not the rule when the make-buy decision involves 
contracting for ongoing custonuzed services, as will be the case with this 
tide. The choice of sellers is almost invariably more limited, and both 
product quality and the relation of contract price to underiying costs are 
governed at best vaguely by market competition. Indeed in many instances 
quality is not known imtil the product is purchased. Economists make a 
distinction between search goods and experience goods. Most of the goods 
sold in spot markets are search goods. Quality is known and price is the 
principal concern. Experience goods are goo^ which can only be evaluated 
once they are tried. This is almost invariably the situation agencies face 
when they hire contractors to take over tasks they formerly performed. As 
a consequence of these characteristics of the markets and goods, decisions 
to contract out usually involve complex and significant time and money 
transactions costs related to the spedHcation of product, the negotiation of 
prices, the close monitoring of quality, and the need to anticipate 
unforeseen contingencies. In such cases the managerial decision process 
involves analyzing not only the comparative production costs typical of 
spot markets, but also the less tangible transactions costs associated with 
contract design and monitoring in cases in which the short comings of a 
particular supplier only become apparent after the deal is struck and 
breaking the contract imposes new costs. 

Comparative Costs 

Title II does properly call for a comparative cost analysis as part of 
the process of deciding on contracting. However it fails to consider some of 
the important complexities of comparative cost accounting. Three sets of 
cost must be considered when deciding between public contracting and 
public production: the direct costs of public production, the costs of the 
outside service and the internal transactions costs a contractual arrangement 
incurs. Public production costs include the persoimel, equipment and 
materials. The costs of outside service are typically the agreed irpon price 
of the contract. Transactions costs include everything related to bidd^ the 
contract, letting it, and supervising the contract work. The calculus 
comparing public and private production mrrst include the transactions 
costs. It does not matter whether the private sector is more efficient at 
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production than is the public sector. What is crucial is whether the sum of 
both the contract price and the transactions costs are less than the cost of 
direct public provision. 

During the 1980s a spate of comparative cost studies seemed to 
provide overw helming support for the notion that privatizing public transit 
yields massive savings. If true, these findings were of major consequence. 
They figuratively meant tfiat we could have our cake and eat it too. Transit, 
which is so vital to the functioiung of our great metropolises, could be 
expanded ami budgets could be held constant or even cut Ralph Stanley, 
the UMTA head in those years summed up the Hudings as follows; 


...we’ve done a number of policy studies and economic 
analyses that show savings in bus operations ran ging from 10 
to 50%.. . We’ve taken a look at the economics of nmning a 
bus system, and shown beyond a .shadow of a doubt that it’s 
more efficient to be run privately. “ (emphasis added) 


T ike most “beytmd a shadow of doubt” conciusions, these numbers are in 
fact too good to be true. Virtually all of them were generated using an 
inappropriate accounting methodology. Known formally as fully allocated 
r.ost accnimting . it essentially requires that the direct public operating costs 
of transit routes such as driver compensation and fuel which would 
obviously disappear as a result of privatization be combined with an 
estimate of the proportion of fixed system overhead for items such as 
payroll administration and marketing which can’t diminish. The result is to 
grossly overstate the amount of money which can be saved by comparing 
an artificially inflated estimate of the reducible internal costs of public 
operation. 


Both economic and accounting theory are unanimous on this point. 
The proper way to measure the savings resulting from privatization is 
through the use of an analytic method called, among other things, avoidahle 
cost accnimring .rz This method compares only the additional costs incurred 
as a result of an action with resulting actual cost reductions or revenue 
improvements. If the avoided costs exceed the new ccmtract related costs, 
savings will result. If not the status quo is preferable. 


1 1 Aaiy Rym “PiiMe ts. Ptirite Testmg Bums in K&um.'' Transit v<4. 14, iio.l/2, 

Fdmmy 1987, 12 £ 68. 

12 ’The tedmupis is snmetinws call margiiul or incremental cost accounting. ThcM two tenns are qtpically 
used by sdlen. ladier titan btQreiS to assess their additionai costs of proriding a pren product to a new 
customer. 
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The differences between fully allocated cost accounting and 
avoidable cost accounting can be substantial. Indeed, fully allocated cost 
accounting often demonstrates savings even when an agency actually loses 
money as a result of the piivatization. This is precisely the trap into which 
the Santa Barbara Metropolitan Transportation District fell when 
privatization was vigorously promoted by UMTA as the solution to the 
nation's transit problems. According to then General Manager Gary 
Gleason: 


We bad a private sector bid a year ago.. .They bid about 
$980,000 on this 20 percent segment of our service and our 
fiiUy allocated costs are within the neighborhood of 
$1,000,000 so that there was about a $20,000 savings over a 
year's period to operate this part of Santa Barbara's service. 
However, in looking at our incremental costs and being able to 
identify... what people in the shop would be laid off, we were 
able to identify very precisely where a cost reduction would be 
and as we found out, our cost reduction would, in fact, only be 
about $380,000 per year. So in order to take advantage of this 
so-called private sector situation, it was actually going to cost 
us an additional $600,000 to participate with the private 
sector. And tight now we are in the process where the sole 
bidder that we had on the project has protested both to the 
Washington headquarters of UMTA and the regional 
headquarters and they have won their protest... as the general 
manager. I'm the one that's responsible every year for writing 
the checks, and I know, in fact, that if I accept^ the bid, that I 
would have an additional $600,000.. .cost.*^ 


To understand in a less anecdotal and more systematic mann er the 
way in which these costs can vary, consider a series of cost studies done of 
the Foothill Transit Zone (FTZ), established in 1988 by the Los Angeles 
County Transportation Commission as a privatized operation. The FTZ is a 
quasi public agency which contracts with private providers to runs 14 lines 
formerly served by the Southern California Rapid Transit District 
(SCRTD) in the San Gabriel and Pomona valleys. The Los Angeles County 
Transportation Commission hired Ernst & Young to conduct an FAC 


Tape transcripliaii, American Public Tranapcntasiaii Association tape #88-19, "PriTatizalioii: Is a Level 
Plying Held Pi^Ue?** Sesnoo held at the 1988 Ammai AFTA meetmg. Mmtreah Quebec, 

October 2-6 1988. 
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analysis of the FTZ. It concluded that the FTZ generated a 43% cost 
savings. However the SCRTD commissioned an avoidable cost smdy by 
Coopers & Lybrand which found that in fact SCRTD and FTZ costs 
differed by less than one percent, and that when the figures were corrected 
for cost differcuccs engendered by differences in the ages of the two 
operators' bus fleets, SCRTD, the public operator, was actually 7.6% less 
expensive.'^ This conclusion was coriHrmed by a follow-up study done by 
MIT for the Los Angeles County Transportation Commission. 

In general, fully allocated cost accounting is favored by those seeking 
to promote privatization. In a candid letter to Jack McCroskey, the former 
Chairman of the Board of Directors of the Denver Colorado Regional 
Transportation District Robert Peskin a senior manger at the consulting 
firm KPMG Peat Marwick wrote: 


There are convincing arguments that such a fully-allocated 
approach is not appropriate (my emphasis) in the context of 
^'nnfrar.ritig (Peat Marwick's emphasis) of transit service, as in 
the case of privatization.*’ 


He concluded that "Incremental cost (read avoidable cost) analyses yield 
hard ‘out-of-pocket’ es tima tes of savings that are useful in real world 
decision-matog." Even the staimchly pro-privatization Reason Foundation 
concurs: 


The use of fully allocated costs is generally inappropriate in 
estimating the savings to be realized by contracting out a 
target service that is currently being conducted in-house... 
When attempting to determine the potential cost savings 
associated with the contracting out of a target service, the 
appropriate in-house costs to use in the comparison are the 
“avoidable costs.” 


Ernst & Young. “Eraluation of the Foothills Transit Zone. Fiscal Y ear 1990 Report to the LACTC,*' 
July 1991. 

1^ Coopers-Lybrand **RTD/Foothills Transit Zone: Review of Marginal Cost Aiudysis Approach," July, 

1991. 

16 Richmond. JonatfaaxL ‘The Cost of Contracted Service: An Assessment of Assessments." prepared by 
the MIT Center for Transportatioii Studies for the Los Angeles Coun^ Transportation Commission. July, 

1992. 

l'^ Correspondence fnmi Robert Pesldn/iQ’MG Peat N&rwick to Jack McCrosk^, Febniary 1 1, 1991. 
l^Martin. Lawrence. "How to Compare Costs Between In-House and Contracted Services." Reason 
FoundatiOD How to Guide #4. March 1993. pp. 9-10. 



99 


Subcommittee on Government Management Sciar Testimony - August 6. 1998. Page 13 


Increasingly public audit and fiscal oversight agencies at the state and local 
levels are becoming unanimous in calling for the use of avoidable cost 
models to perform the kind of comparative analysis privatization decisions 
demand. 

Although it can be argued that fully allocated cost accounting can 
estimate long-term savings because as di^t public service activity shrinks 
over time, so too will overhead, the contingent future is a poor basis on 
which to defend privatization in the present. If a change does not lead to 
cash savings in the short run, given the vagaries of public operations, it is 
unlikely that taxpayers will see them the long run. 

In defense of fully allocated cost accounting, it is argued that it is 
"unfair" to private contractors who must absorb all of their costs to be 
forced to compete with a public agency that only has to consider its 
avoidable costs. The problem with this argument is that it loses sight of the 
goal. The goal is fairness to the taxpayer. Contractors are just a means to 
that end. The taxpayer is ultimately stuck with all the overhead costs, 
regardless of how they are allocated. The question from a taxpayer point of 
view concerns how to get the most intensive use of the resources for winch 
they have already paid. 

Conclusions 

Public contracting is not an end in itself. Even in its own terms 
public contracting has a long and spotty history as a means of obtaining 
needed public goods and services. To be an effective element in improved 
agency operation, it must be integrated into a comprehensive effort of 
agency reform. The problem with this title as it is now stands is that it fails 
to address the other elements of which must also be in place if increased 
contracting is to make a contribution to improvement. By itself it runs a 
great risk of making matters worse. 

Such far reaching change will not occur by legislative fiat. It 
requires the cooperation between the executive branch and the legislative 
branch along with the active involvement of the managers and employees 
who actually carry out the important day to day work of the Federal 


See for example. New Y oik Gty Oflice of Management and Budget "Contracting-In Cost Comparison 
Manual." Office of the State Auditor. Commonwealth of Massachusetts "Guidelines for Implementing the 
Commonwealth's Priratization Law" 
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Government. Congress can play an key leadership role in bringing the 
players together to launch this change process. 
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Mr. Sessions. Thank you, Doctor. 

Our fourth panelist today is Mr. Max Sawicky, economist from 
the Economy Policy Institute. 

Mr. Sawicky. Thank you. That’s Sawicky and it’s the Economic 
Policy Institute. You were close enough; 9 out of 10 people would 
get the pronunciation, unless they are from Poland, I think. 
[Laughter.] 

As you said, I’m an economist, and like Elliott, I study, among 
other things, the question of efficient public sector provision. I am 
grateful for the opportunity to address the committee. I understand 
that the topic in one sense is the amendment, but since you may 
think twice before inviting me back, I can’t help myself in address- 
ing some of the broader issues around the amendment and the 
other legislations. I will talk about both to some extent. 

In a nutshell, I would suggest that the amendment and the bill 
put over emphasis on foresight and insufficient emphasis on hind- 
sight. At the risk of being mistaken for Reverend Jackson, I think 
that doesn’t add up to oversight. 

First of all, there’s an inconsistency in the remarks that I’ve 
heard from my copanelist in some of the legislation and in some 
of the language, between the right of private sector providers — so- 
called right — to win a contractor or be awarded a contract, versus 
the goal of efficiency. Efficiency meaning simply getting a good 
product at a low price — ^the relationship between cost and output. 

The idea of freedom from government competition, it seems to 
me, clearly conflicts with an unambiguous goal of efficiency in pub- 
lic sector provision. If it proves to be the case, the Government can 
do a job more effectively; in other words, at a lower cost and with 
a better product than the private sector. Then from the taxpayer 
standpoint, that’s where it should be — ^with Government. So that 
could indeed conflict with a private sector operator’s ability to win 
a contract. To elevate that to a right seems to me extraordinarily 
unusual. We hear a lot — ^too many rights are being generated these 
days. As rights go, that seems to me one of the more unusual ones. 
Certainly there’s a right to compete. There’s a right to pursue a 
business, but the right to exclude a party to competition, namely, 
public sector employees or agencies, is quite a different thing. 

I’m a little bit puzzled because it seems like some of the remarks 
have gone in both ways. We want efficient provision, but we want 
freedom from government competition, or some variation of that. 
Now that is an extension of what’s been a more general crusade for 
privatization, which we’ve witnessed in the United States for the 
past two decades — crusade in the sense that the elevation of pri- 
vate sector providers over a public sector is taking on an axiomatic 
character that becomes an automatic or reflexive thing. As if in 
every case, a private sector operator could always be more efficient. 

Now, unlike some people, I would take a firmly ambiguous posi- 
tion in the sense that, I would say, in some cases, unquestionably 
private sector providers are the preferred choice, but in others it 
would be public sector, and the current sorting out may not be the 
right one. So there’s no question that some things that are now 
public might be privately provided, albeit publicly financed. Some 
things that are privately provided, or oursourced, might profitably 
be brought back into the public sector. That goes to my hindsight 
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point. It seems to me that’s the emphasis that needs to be upheld, 
which I find lagging a little bit in the legislation. 

As Elliott said, there is a presumption in this privatization cru- 
sade that contracts are self-enforcing; whereas, of course, the con- 
tract is only the first stage in the process which requires moni- 
toring by public managers, collecting information, evaluation of 
that, and reaction to that information by public managers. 

In the breach, it’s typically those latter stages that are neglected. 
This is not only true of the Federal Government, but State and 
local governments. When you look at surveys of why contracting is 
done, you often do not get answers like, “This is the best way to 
do it.” You get answers like, “This is the law,” or answers like, 
‘This is the way we’ve always done it” — or other things outside of 
what we would think would be our primary goal, which is effi- 
ciency — a better output for a lower price. 

Now, in particular, in terms of the amendment, I would go a lit- 
tle further than Elliott and others in saying I don’t see the point 
of a list at all based on an abstract criteria for what looks like gov- 
ernment and what doesn’t. If you look at the language of the 
amendment, it’s not hard to tell a story that would qualify almost 
anything as on one side or the other, I think. 

Rather than a list, my recommendation to the committee is that 
whether something ought to be public or not is a question of cost 
analysis or efficiency analysis. At the end of the day, it’s whether 
you determine which method gives you the best bang for the buck 
that determines whether something is better done out of the public 
sector or via private sector providers. To promulgate abstract defi- 
nitions in this vein, I don’t think is helpful at all. 

This goes to the value of competition being applied equally, not 
only to things that are now public, but which might better be done 
privately, but, as others have said, things that are now privately 
done which might better be done publicly. I think competition is 
the goal, not oursourcing per se, not contracting per se, not privat- 
ization per se. Efficiency is a goal. The taxpayer’s interest is what’s 
in question here — the public interest. I don’t see an abstract list 
which refers to some empty philosophy as superior to the ongoing 
and perennial task of analyzing what we’re getting, what it’s cost- 
ing, and how we feel about that result. 

In closing, let me say I commend the committee for pursuing the 
goal of competition, but I urge you to, in promulgating rules that 
make it a fair competition, not set conditions or bias the process 
such that public sector employees, present or future, existing or po- 
tential, not have the opportunity to make their case that they can 
do something more efficiently than private sector providers can do. 
In the end, if that rule is followed, that rule of competition — ^unvar- 
nished competition — ^with full participation on by both sides, in full 
Democratic evaluation, incidentally— ^y outside parties, not merely 
parties with a vested interest — one way or the other, I think in the 
end we’ll all feel better about the results of this pursuit. 

Thank you very much. 

[The prepared statement of Mr. Sawicky follows:] 
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I would like to thank the Subcommittee for permitting me to provide my 
views on Title n of HR 4244, Federal Procurement System Performance 
Measurement and Acquisition Workforce Training Act of 1998. 

I am afraid this proposal is of no help at all in irrqjroving the delivery of 
public services. A tip-off is its genesis as an effort to win “freedom from 
government competition.” Such an effort is misbegotten and misconceived. 
Surely our business here is to inqjrove efficiency, and in this endeavor we 
need to take a fresh look at all public services. What we really need is 
freedom from ideological prejudice. Such is my understanding of oversight. 

A simple criterion for any effort to promote competition is its success in 
establishing fair and equal treatment for all participants and objects. The 
proposed legislation takes the wrong tack in basic respects: 

• Defense-related functions are not treated the same as domestic ones. It’s 
not as if our defense sector enjoys a marked superiority to the rest of the 
government in the realm of efficient procurement and management of 
contracts; 

• Public employees and agencies are not afforded the same capacity to 
participate as arc private entities. Often in public contracting there arc 
few bidders, and feis naturally inhibits the effectiveness of the policy. 
Preventing public entities from participation is the wrong policy. Strong 
advocates of contracting advocate a level playing field in this context. In 
this vein, the amendment confuses the process of cost conqiarison, 
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lumping overhead costs (which would apply in any case) together with 
the costs of provision under public auspices; 

• The widest circle of democratic participation in the evaluation of the 
process, including public interest groups, is not encouraged. Often these 
groups are the only parties without a direct interest in the outcome of the 
privatization decision. 

• Existing contracting arrangements are not subjected to the same scrutiny 
as existing publicly-provided services. There is no reason to expect that 
government functions are free of problems in one respect but not the 
other. 

The notion of “freedom” conjures up that of “rights.” Conservatives have 
said, with some merit, that we are more prolific in the generation of rights 
t han of responsibilities. In the present context, the analogy is that we are 
better at issuing fiats about how government is supposed to work, but not as 
good at the timely evaluation and remediation of government performance. 
This is also true for state and local governments, incidentally. Giving 
contracts is easy; analyzing their effectiveness and using this information to 
take remedial action is hard and, not surprisingly, contract oversight is often 
neglected. 

In the proposed legislation, rather than tools for the improvement of 
evaluation, we have an exercise in taxonomy. Specifically, we have an 
effort to promulgate standards for what is “inherently governmental” and 
what isn’t. One problem is the type of standard at issue; the second is the 
specific content being proposed. 

The type of standard is a definition of “governmental.” I see no reason to 
seek such a definition. From an economic standpoint, what matters is input 
and output, or cost and performance. The method of provision that satisfies 
our goals for cost and performance should be the criterion for what is 
governmental or not. The legislation makes no contribution in this vein. 
Instead it proposes an abstract definition of what is "governmental.” The 
taxpayer’s interest is in cost and performance, not philosophical rumination. 

Secondly, the definition proposed is sufficiently broad and vague to admit 
everything or nothing. For instance, consider the function of trash pick-up. 
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It does not take much imagmation to tell a story of how trash pickup is or is 
not inherently governmental under the language of the bill. 

In summary, the enterprise of defining what is governmental has no value, 
and the method proposed is vacuous. 

In the spirit of reinventing government, I would commend to the Committee 
an entirely different approach: work to reduce the regulation of government 
operations and grant public agencies greater, not less, discretion. At the 
same time, take greater efforts to evaluate performance and establish good 
and bad consequences for outstanding or unsatisfactory results. 

Thanlc you for the opportunity to address the Committee. 
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Mr. Sessions. Good. Thank you, Mr. Sawicky. 

What I’d like to do is lead off the questioning, if I could, and then 
I will go to our ranking member. Then at that time, I will ask if 
he has any opening statement that he would like to make, now 
that he’s here. 

The first question I would like to ask both of you, Mr. Sawicky 
and Dr. Sclar. Dr. Sclar, your No. 4 was of the criteria highly spe- 
cific assets. If these, I guess, critical mass, could be achieved, I 
heard you say it’s better to keep in-house? I think that what we 
have tried to do is come up with a compromise that allows both 
government and industry that opportunity to compete for those in- 
herently governmental functions, and I think the compromise that 
we’ve tried to reach here is because of the No. 4 that you talk 
about. 

Many times we are finding within government that government, 
because of the allocation of resources from an outside body, mean- 
ing the Congress of the United States, does not have those tools — 
or I believe you mentioned the tools in the toolbox — that are nec- 
essary to effectively compete with and to be leading edge with a 
private sector. It then becomes a question — and I’d like for you 
both to discuss it — ^what is critical mass? How big does this have 
to be before we have highly specific assets and better to keep in- 
house, if you don’t even have leading edge tools and cannot stay 
up with the marketplace? So it’s a question of marketplace and 
leading edge, and then the ability to get money by government. 
Can you help me along that line? 

Mr. Sclar. I’ll try. If I reinterpret or misinterpret your question, 
please keep me on track. 

Where that came from — those four criteria — it came from looking 
at private organizations, private corporations, and looking at the 
conditions under which they would make and buy decisions. 

And by critical assets, what I was referring to would come — it’s 
often not possible sometimes to know what the specific assets are, 
but sometimes we do. The simplest, most famous recent story could 
be the International Business Machine Corp. IBM decided in 1982 
to go into personal computers, and because they were hardware 
companies, they didn’t think much about software. So they found 
a little company in Redmond, WA and said, why don’t you produce 
the operating system and you can have the copyright on it? Now, 
whose stock would you rather own today? I mean, IBM has made 
a comeback for sure. The point was, they lost control of a very spe- 
cific asset that would have made a very big difference in their busi- 
ness. General Motors has a story like that with the Fisher Body 
Co. way back in the 1920’s. 

My only point in this is, where this comes into effect is in items 
such as when you get management information systems and some 
of these other crucial areas. I consult with public agencies on this, 
and with working with management consulting firms, and what be- 
comes clear is that you can’t just say, well, contract out the whole 
thing. 'The Union Pacific Railroad, a few years back, decided to con- 
tract to IBM its management information system. We’ve all been 
hearing about the development coming in your home State, too, be- 
tween Southern Pacific and Union Pacific. But this goes back even 
further. 
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Earlier in the decade, when they contracted, they turned over 
their whole MIS system to IBM, which would seem logical in terms 
of cutting-edge technology and who would know things. But the 
truth was that there was a lot of in-house information. As a result, 
they were at some point sorting out trains by hand because they 
lost control of it. I think the situation is getting better. 

But my point simply is that one of the tests that one should use 
is, what technology or what assets does the government have that 
over time it wants to maintain control of, even if it parcels out 
pieces of it to private contractors? 

On the question of leading-edge technology, I think in a lot of 
cases a lot of the things that we’re talking about contracting out 
are often not at the leading edge. Oftentimes, they’re very labor- 
intensive jobs and the technology that’s used very much is in the 
public domain. The question there becomes, how do those jobs tie 
into a larger mission? 

I mentioned Congress earlier. In my longer, lengthier testimony 
which I submitted, I hypothetically stated if Congress came under 
this, what would happen if you had to contract out all your secre- 
taries and interns to an employment service? The argument 
against it would be that there is certain information-flow that 
would be lost in the discontinuities, and even though it’s not an in- 
herently governmental function, it very much is crucial to the legis- 
lation, which is inherently governmental function. 

As I began looking through the A-76 and the legislation, I real- 
ized it had sidestepped the very important question by saying, “in- 
herently government.” So what I was trying to do was make some 
suggestions of a better way to begin to cut through that and to 
begin to look at those things. Of course, the other piece is my con- 
cern about how you sustain competitive markets. 

Mr. Sessions. Mr. Sawicky. 

Mr. Sawicky. Yes. I just have a couple of things to add. The 
more ^and and complicated a particular asset, that would be 
something less likely to be provided by a number of different sup- 
pliers in a market. It would tend to be dominated by relatively few 
suppliers, as we’ve seen in the defense industry. We need to distin- 
guish between a market working well from the standpoint of effi- 
ciency, which means good product, least cost, and a market work- 
ing well from the standpoint of quality, which means very good out- 
come but not necessarily low cost. A handful of providers could 
prosper in such a setting, but we wouldn’t necessarily call it effi- 
cient. 

That goes to Elliott’s point that there’s a case for keeping such 
things in government, because in the event that this is routinely 
contracted, then one could easily end up with a situation resem- 
bling government residence of such an asset; namely, a very few 
number of providers, or maybe only one for that kind of asset, and 
something very like a monopoly without some of the advantages of 
monopoly from a private sector standpoint; maybe not as much in- 
vestment in innovation, and maybe less advantages from the public 
standpoint, because being as how it was provided by a private sec- 
tor provider, there wouldn’t be quite as much control over the asset 
that would be most consistent with the public mission. 
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Economists have quite a few arguments over whether innovation 
results from competition or its opposite. We see, in markets where 
there are relatively few firms, the ability of these very large firms 
which dominate markets to invest a lot and to innovate in that 
sense. But often in markets where there’s most bitter, cutthroat 
competition, that margin of resource for investment isn’t forth- 
coming. So it isn’t clear to economists, which makes it more dif- 
ficult as a problem for this committee, whether contracting in that 
context is the most effective course to take. 

It also, incidentally, is an argument for government support for 
investment in areas which would benefit a number of firms, but 
where competition prevents individual firms from taking the risk 
and not making the expenditure, but not reaping the reward. 

Mr. Sessions. Good. Thank you. Now I’d like to recognize the 
ranking member, the gentleman from Ohio, who has been very ac- 
tive with me in working on this issue. I know and you know we’ve 
got to vote, but why don’t you take the time until we get very close, 
and then we can continue with the process? Mr. Kucinich. 

Mr. Kucinich. Thank you very much. I just wanted to make an 
inquiry. We’ve got about 10 minutes to go before we vote. I think 
it would add some continuity here. I’m willing to break now. 

Mr. Sessions. You’d like to not begin, then, and like to go vote 
and then come back? 

Mr. Kucinich. You have a problem with that? 

Mr. Sessions. I will be honest; I have no idea — ^there is one vote 
or two or three? One vote? Thank you. 

If I could ask our panelists, please, to stick around, there’s inter- 
est in the discussion that we’re having and Mr. Kucinich would 
eiyoy that. I will say that is the thing to do. We will be in recess 
until just immediately after the votes. 

[Recess.] 

Mr. Sessions. We will now resume this hearing, and I would 
defer to the gentleman from Ohio, Mr. Kucinich. 

Mr. Kucinich. Thank you very much, Mr. Sessions, and mem- 
bers of the committee, and to our witnesses. 

I would like to just ask a few questions, first, that are somewhat 
philosophical in their import, and I just want to make sure I have 
the pronunciation right. Palatiello? OK, Mr. Palatiello, from a phil- 
osophical standpoint, what do you see as the purpose of govern- 
ment? 

Mr. Palatiello. I think the purpose of government is spelled out 
pretty well in the Constitution. 

Mr. Kucinich. What do you think? I know what the Constitution 
says. What do you think government’s about? 

Mr. Palatiello. I think it’s about governing, which means estab- 
lishing the rules in free society, basically, being the umpire be- 
tween competing interests. 

Mr. Kucinich. So you believe in regulation then? 

Mr. Palatiello. I believe that there is a role for government in 
some degree of regulation, yes, sir. 

Mr. Kucinich. OK. 

Mr. Palatiello. Providing for our national defense, coining 
money, providing for the general welfare. 

Mr. Kucinich. What do you mean by the general welfare? 
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Mr. Palatiello. Providing an environment where people can 
enjoy their liberties and the pursuit of happiness. I don’t think it’s 
the role of government to assure happiness, but to assure people 
have the right to pursue happiness. I think that’s what providing 
for the general welfare means, in my view. 

Mr. Kucinich. Does government have any role in providing serv- 
ices to the public? 

Mr. Palatiello. Yes. 

Mr. Kucinich. What would that role be? I really am interested 
in knowing your view because, you know, you do represent think- 
ing of probably a broad cross-section of industry, and I’d really like 
to know. 

Mr. Palatiello. Well, for example, I think if you had a com- 
pletely unbridled, free enterprise system, you would leave any com- 
pany to do business any way it wishes. And I think, for example, 
you would not be able to assure public health, welfare, and safety 
if that occurred. I don’t think we would have an environment as 
clean as we have today if there were not a role for government. So 
I think there are things along those lines where the government 
provides services to help assure a certain quality of life to the 
American people. 

Mr. Kucinich. Maybe I could help this line of questioning by get- 
ting more specific. Do you believe that government ought to have — 
that there ought to be public education government to deal with 
the public education? 

Mr. Palatiello. Yes, I’m a product of public education. I may 
not be the best poster child for that, but I’m a product of public 
education. [Laughter.] 

Mr. Kucinich. Believe me, all of us are modest in making our 
claims. Do you believe in public parks? 

Mr. Palatiello. Yes. 

Mr. Kucinich. Do you believe in publicly-owned electric systems, 
of which there are over 2,000 in the United States? 

Mr. Palatiello. I think that’s an area where government, at all 
levels, should take a harder look at private sector delivery. 

Mr. Kucinich. And, what about airports? 

Mr. Palatiello. I believe — ^well, we have a lot of private airports 
in this country and I think many of them function well. 

Mr. Kucinich. What about public airports? 

Mr. Palatiello. I think that’s another area where privatization 
can be explored. 

Mr. Kucinich. What about water systems? 

Mr. Palatiello. Again, I think there’s a good track record of pri- 
vate sector operation of water systems, and that’s a good thing. 

Mr. Kucinich. And what about sewer systems? 

Mr. Palatiello. Same thing. 

Mr. Kucinich. What about waste collection? 

Mr. Palatiello. Waste collection — ^trash pickup? Clearly, I think 
that’s something the private sector should do and should be able 
to do more cost-effectively than the public sector. 

Mr. Kucinich. And what about street repair? 

Mr. Palatiello. The actual repair of the streets? I think govern- 
ment should look at contractors to do that. The responsibility for 
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assuring that streets are well maintained is a governmental re- 
sponsibility. 

Mr. Kucinich. When people pay their taxes to government, what 
do you think they ought to get? 

Mr. Palatiello. I think they ought to get, for example, a judicial 
system that provides a forum for people to resolve differences and 
grievances. 

Mr. Kucinich. Do you believe in privatization of prisons? 

Mr, Palatiello. Yes, I do think that there is a good track record 
with private operation of prisons. Yes. 

Mr. Kucinich. So, do you see anything that government really 
ought to do as a service, that ought to be government and not pri- 
vate sector? Should there be, for example, would you believe in a 
professionally trained private army? 

Mr. Palatiello. No. 

Mr. Kucinich. Why not? 

Mr. Palatiello. Because I think if you had a professionally 
trained private army, you would create competing interests and 
you would not have a single unified force to defend the country. 

Mr. Kucinich. Do you believe that there’s anything in public 
service that really ought best be handled by the government? 

Mr. Palatiello. Certainly. I think police protection is clearly 
something the private sector should do. Again, as I said before 

Mr. Kucinich. That who should do? 

Mr. Palatiello. I’m sorry, the public sector should do. I think 
again, as I mentioned before, assuring a clean environment and 
providing a reasonable re^latory framework, and then a tradi- 
tional framework for enforcing environmental laws is clearly a gov- 
ernmental responsibility. 

Mr. Kucinich. What’s the overall goal of the private sector? 
Business, what’s the goal? 

Mr. Palatiello. I think what you’re getting at is the goal of a 
private company is to make a profit. 

Mr. Kucinich. And what’s the role of government? 

Mr. Palatiello. The role of government is to serve the people. 

Mr. Kucinich. Is the role of government to make a profit? 

Mr. Palatiello. No. 

Mr. Kucinich. If the role of government is not to make a profit 
and to provide service, do you see any difference then between the 
role of government and the role of the private sector? 

Mr. Palatiello. Yes. I think that there’s a very clear distinction 
between both 

Mr. Kucinich. Are their goals, would you say, often exclusive? 

Mr. Palatiello. Of one another? 

Mr. Kucinich. Yes. 

Mr. Palatiello. Yes, I think, by their nature, the two goals are 
exclusive of one another. 

Mr. Kucinich. I think you’re right. My constituents back in 
Cleveland, OH — I can see there’s a relationship between what they 
pay for service with their taxes and the service that they get to 
public accoimtability. There’s a ^eat concern that they lose ac- 
countability and they lose the ability to hold the rein on their taxes 
once great amounts of service, public services, get out of their con- 
trol. I thought we’d show this dialog here. 
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One of the reasons why I’m so skeptical about so much privatiza- 
tion is that, once contracts go from the public, the work goes from 
the public to the private sector, we often have a condition where 
people end up having limited accoimtability. Usually accountability 
is through elected officials (a), and (b), that they don’t have any 
way of holding a line on cost, because once you let your infrastruc- 
ture get out of your control, you’re basically at the mercy of those 
who are providing the services. 

That’s some of the concerns that people have about privatization. 
And if you don’t have that control, inevitably your taxes go up to 
pay for the same services that you used to have some control over. 
That’s why privatization ends up being so contentious from the mu- 
nicipal level, where I have a few decades of experience. 

On a Federal level, some of the other issues that people are con- 
cerned about are as follows; People are concerned about the wages 
which are paid to employees who may stay in a contractual rela- 
tionship with a new contractor, and government often profits. The 
private sector comes about as a result of cutting wages and bene- 
fits, because at some point something has to give. You cannot tell 
the public you’re going to give them the same amount of services, 
same quality of service, pay the same wage levels and the same 
benefit levels, and at the same time hope to make a profit where 
you’re answerable to your stockholders. It’s almost as if you have 
to serve two masters. You have to serve the public, on one hand, 
and then you have to serve the stockholders who put together the 
company. 

I just offer these thoughts for your consideration, not to challenge 
your right to seek business opportunities in government, because 
certainly I happen to believe there are some areas where public- 
private partnerships can be quite healthy, and I propose such in 
the area of the National Aeronautics Space Administration. But I 
also have some doubts about privatization in some areas of the gov- 
ernment where you might hurt the case for privatization by taking 
it over. 

Mr. Palatiello. Can I comment in response? Thank you. 

First of all. I’m saying this not to be critical, but to clarify the 
issues. Privatization is a very broad term. I don’t view this legisla- 
tion as a privatization bill. Privatization encompasses a number of 
different strategies. This legislation, in my view, provides a frame- 
work for potentially contracting out services. I think that’s an im- 
portant distinction, and I’ll explain why I think that’s important in 
a moment. 

We believe in the fact that, particularly in the industry that I 
represent, there is the need for a core capability within the govern- 
ment. There is a governmental mission. For example, the govern- 
ment has to administer the contracts. The government has to set 
the specifications. If you’re doing a national mapping program and 
you don’t set good standards and specifications, particularly in dig- 
ital mapping today, you go out and you want to map each of the 
50 States — ^you’re going to have 50 different datasets, and you’re 
not going to be able to do environmental analysis or other applica- 
tions if you don’t have a coordinated database that’s set to govern- 
ment standards. So, those are two areas right off the top that I 
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think are very important inherently governmental functions within 
the field of mapping. 

Third, I serve in local government myself, and I’ll give you one 
example of something that we’re struggling with. Fairfax County, 
VA has a wonderful public park system that we’re very proud of. 
The county happens to mow the lawns in the parks themselves. 
They patch the potholes in the roads themselves. And there is a se- 
rious question being asked as to whether doing that with govern- 
ment employees is the most efficient way to do it — ^not only efficient 
in terms of what it costs per unit, but productivity. How many pot- 
holes can you fill in a week? 

That leads me to my final point. In the experience that we’ve 
had, you’ll recall that one of the members of my association testi- 
fied when we had the joint hearing over on the Senate side, and 
he mentioned the number of former Federal employees that his 
own firm had employed. What we are finding among people who 
move from the government to the private sector is that the private 
sector is much more productive in mapping. They’re getting a lot 
more out of their people and their equipment than these people 
were experiencing when they were working in the government. 
That’s where a private company can provide the same, if not better, 
level of service; the same, if not better, wages, and to still do it effi- 
ciently and profitably, because of the increased productivity. The 
need to be profitable is what drives the productivity, particularly 
in small businesses, and particularly in businesses where the em- 
ployees are the owners of the business. They are the stockholders. 
They benefit from the efficiency and productivity of their work. 

Mr. Kucinich. Yes, I’m sure that in some discrete areas a case 
could be made that there is productivity offered by the private sec- 
tor. I’m also very certain, based on information that’s been pre- 
sented to this committee on another occasion, that there are areas 
where contracting out has been a disaster. HUD comes to mind. 

So, I think that — I’d like to just conclude some — and thank you 
for engaging in this discussion because I think it is helpful to try 
to get an idea of how people view the world. The overall concern 
that I have about all privatization is that it inevitably reduces gov- 
ernment to being just another unit of market participation, and 
that if we’re going to maintain democratic values, I don’t know that 
we can go to the marketplace to assure those democratic values are 
always going to be upheld. Because the marketplace is about seek- 
ing after profit, which is fine in and of itself, but it’s not about up- 
holding values or democratic traditions. Sometimes certain types of 
conduct can be anything but that, the marketplace. I think that’s 
that dynamic tension that we are going to continue to see ex- 
pressed in these great debates that take place over outsourcing, 
contracting out, privatization, whatever you want to call it. 

The question is, can we have an accountable government? Can 
we have a maintenance of democratic values if, in fact, we are per- 
mitting broad areas of public service to be contracted out? What 
are the implications? We have to face this: that there are implica- 
tions for the government. It’s not just a financial issue. It is a fi- 
nancial issue. We always have to look at ways of making govern- 
ment work more efficiently, but there are also issues that relate to 
democratic control and accountability. 
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So I thank Mr. Sessions and Mr. Horn, and all the other com- 
mittee members, for taking part in this discussion. This is where 
we started a few weeks ago when we finally came to an agreement. 
It would be good to have some give-and-take on this, and I appre- 
ciate you doing that. I appreciate Mr. Sawicky and Mr. Sclar and 
Mr. Engebretson being here as well. 

Mr. Palatiello. Mr. Kucinich, may I make two comments? I ac- 
tually agree with the statement you just made, and I think that’s 
why this legislation is so important. I really appreciate all the ef- 
fort that all the Members in the House and Senate have put into 
crafting it. 

First of all, one of the difficulties that we’ve had — ^you said that 
there are instances where contracting out perhaps is advantageous 
and desirable, and others where it has not worked. Om* experience 
is that the current policy and the current process of the Federal 
Government is not working in terms of maldng the determination 
of where contracting can work and where it cannot work. 

I think the mapping community is a perfect example of that. We 
haven’t been able to get agencies to do A-76 reviews of mapping 
to make a determination as to whether more of it can and should 
be done in the private sector or not. This legislation at least creates 
a framework to make those determinations. 

The second point that I would make is that there are things that 
government should do, and there are things that only the govern- 
ment should and can do. But I honestly believe that we’re at a 
point in the Federal Government today where the government is 
tr3dng to do too many things, and tr3dng to be all things to all peo- 
ple, and the consequence is government isn’t being the right things 
to the people who generally need some assistance, and the govern- 
ment is not doing a lot of the things that it should be doing well. 
This legislation can help define the appropriate roles of govern- 
ment, so that we can start moving resources to those things that 
you and I believe the government should do. 

Mr. Kucinich. Just a question: Do you believe in privatization of 
Social Security? 

Mr. Palatiello. Theoretically, yes. 

Mr. Kucinich. How about privatization of Medicare? 

Mr. Palatiello. No. I think there are some States that are doing 
some good work with the management, but I think the provision 
of Medicare is an inherently governmental function. 

Back to Social Security, I haven’t been convinced that it can be 
privatized, but I think there is healthy debate going on as to 
whether or not 

Mr. Kucinich. I think it’s probably going on the last few days 
with the market dropping hundreds of points. 

Mr. Palatiello. I can tell you my private IRA dropped a little 
bit over the last few days 

Mr. Kucinich. I’m sure it did, and I have a great deal of S3rm- 
pathy for all my constituents who are similarly afflicted. 

OK. Again, I think it’s useful to have these discussions. I want 
to thank — I’ve had the chance to review the testimony of the gen- 
tlemen. Thank you. I will remain quite skeptical about efforts at 
privatization. 
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When I was mayor of Cleveland, I saw that privatization of com- 
puter contracts, prior to my administration, had cost the city of 
Cleveland over $10 million. People said, well, the city shouldn’t be 
doing computers. Well, we went outside and the city got skinned. 
They ha d various t 5 rpes of outsourcing — if you want to call it that — 
which, unfortunately, turned out that it was done for less than al- 
truistic purposes, shall we say. So, I always like to ascribe the best 
intentions to people who are looking to do business with govern- 
ment at all levels. I always like to do that. Sometimes I’m dis- 
appointed. 

OK, thank you. 

Mr. Sessions. Thank you, Mr. Kucinich. I think the dialog that 
we have heard today is one that is healthy. I think it’s good for 
each one of us. I have engaged Mr. Kucinich several times in these 
philosophical debates. I will tell you that change is difficult. 
Change is hard for everybody. 

On a philosophic basis, I will tell you that, while I believe Mr. 
Kucinich has talked about several things that he had on his mind, 
I have one on my mind, and it’s probably a rambling dialog rather 
than a question, but it’s an application of one that I had thought 
about many times. It’s one that the military is in, militaries all 
Eu^und the world, in hundreds of countries around the world. They 
perform many manual functions — functions that wear out men, 
women, and machines, ones that cause a good number of fractures 
of bones and bodies. 

In particular, working with the VA in the military, I became 
aware that they have trouble recruiting radiologists. Radiologists 
are among the highest paid physicians in the business, the medical 
community. They had trouble getting a good radiologist all around 
the globe, wherever military installations are. But because they 
were given the opportunity to manage their business properly, they 
have made a decision that they want to utilize distribution chan- 
nels through FedEx, UPS, DHL — ^those types of overnight carriers. 
They now tEike pictures of fractures of bones and overnight express 
them to one or two locations in the United States. And they have 
a team of radiologists, and instead of having radiologists all 
around, multiplied in every installation, they can overnight express 
it somewhere, have a team of radiologists look at all these things, 
get two and three evaluations, render an immediate opinion to a 
sturgeon, and perform a function. 

I think this has to do a lot with what Dr. Sclar talked about 
when he talked about the central part of a mission, the frequency 
and highly specific assets. I think that it is philosophic, but I hope 
that what we have done in the compromise and attempting to cr^t 
this bill is to take into account what Mr. Kucinich talks about, but 
also to take into account that marvelous thing called change and 
wisdom; that a manager and workers of a business could see how 
change could evolve and make it better for everybody. 

As I said, mine was more rambling dialog than philosophy, but 
it’s another application of a way that I think relates directly to 
what we have had. 

I will now defer to my colleague and my chairman, Mr. Horn, for 
such time as he may consume. 
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Mr. Horn. I thank the chairman, and I coi^atulate you on hav- 
ing this veiy good hearing. Fm sorry we had a few votes on the 
floor that disrupted your lives out there, and thank you for sticking 
with us. 

One question I usually ask in these hearings is, is there anything 
any of your colleagues of the four of you said that you’d like to ei- 
ther disagree with, or support? And give you each a chance before 
you leave because Fd be interested in any new ideas that you’ve 
heard out of the three colleagues that are with each of you. I think 
we’ll start at this end, because you’re going to need throat spray 
for easing your brain connecting with the tongue. You were doing 
very well, and the ranking member would make an outstanding 
professor, as you can see. He put the students right to the wall. It’s 
know as the Socratic dialog. 

Mr. Sawicky. 

Mr. Sawicky. Sawicky, yes. 'Thank you. Well, one thing I need 
to respond to is what my friend at the other end of the table said, 
which is, he thinks government in the United States is trying to 
do everything for everybody. Fd like to remind people that, when 
compared to other industrial countries, the United States public 
sector. Federal, State, and local, taken together, are the smallest 
typically, maybe with one or two exceptions like Turkey or Japan. 

we begin in the United States with a lean public sector in 
terms size relative to the size of our economy. 

At the Federal level, we begin with a public sector whose pri- 
mary activity is really sending checks to people under social insur- 
ance, antipoverty programs, interest payments on our debts. The 
minority of our activity, you know, is actually providing services di- 
rectly. We’re giving payments to State and local governments, et 
cetera. So, the scope for reform in this area is very limited relative 
to the size of the Federal Government as a whole. 

In that context, as I said in my testimony, there’s ample oppor- 
tunity to improve delivery services by moving things in either di- 
rection, either things that are public now that ought to be privately 
provided, or vice versa. 

In terms of this amendment, I would emphasize that we try to 
get symmetry in this respect. We treat defense the same as non- 
defense; we treat things that are now public the same as things 
that are now private; we allow for movement in all directions, and 
most of what we get, beyond classiflcation, to the actual evaluation 
and judgment of the efficacy of different approaches. Agencies and 
committees like this should — and do to some extent — continuously 
review what things cost under different possible methods of provi- 
sions. 

In the State and local sector, although there’s lots of talk about 
contracting, again, there’s a great gap between that talk and the 
activity, which would tell you whether contracting or not con- 
tracting is the economic thing to do. I would just encourage the 
committee to focus on that, and it could turn out that we should 
do more mapping outsource and we should do other things by other 
means. I would stress that it’s that evaluation which doesn’t lend 
itself to basic principles by what’s government and what isn’t. 

Mr. Horn. On that ploy, if I might interrupt, mapping rings bells 
in my head because I have the largest flood plain problem in the 
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country, in Los Angeles, with three rivers and 500,000 people of 
low income living in the flood plain — not rich people, low-income 
people, $20,000 a year, $30,000 a year, $35,000 a year. One city 
had the bright idea, let’s not accept FEMA, the Federal Emergency 
Management Agency’s maps. Let’s go redo those. They did them in 
the normal way and they got hundreds of people out of the flood 
plain because the Federal maps were inaccurate. We brought to 
them the possibility of a New York firm where they would have 
satellite maps, and presumably they could come within 1 inch of 
accuracy, which is very important if you’re going to be putting 
stilts on your house or jacking it up, or whatever crazy thing that 
happens in some other part of the country. 

I think that sometimes it is that government either hasn’t been 
given the funds by the legislative body. State or national, but they 
don’t keep up on the latest technology in many of these things. 
That’s certainly one place where you wouldn’t want in-house people 
still drafting; you’d want people you could have available for a par- 
ticular job, and that’s certainly the ones with computerized archi- 
tecture that we’ve had for the last 15 years where you can draw 
those plans. You’re a professor of architecture. I’m sure you’ve seen 
a revolution in that. Well, you’re in a school of architecture. 

Mr. SCLAR. Yes, I hang around with those guys, yes. [Laughter.] 

Mr. Horn. Yes, but you know what we’re tallang about. You 
han g around with them and you no longer have to sit there all day 
long doing a column. I mean, they can pop up like that now and 
you see the whole dimensions, three dimensions, all that. 

Anyhow, you triggered a few thoughts that 

Mr. Sawicky. Well, you triggered a thought, too. The capitaliza- 
tion of the public sector is referred to by your remark. The way we 
look at our budget is implicitly biased against capital or invest- 
ment. We count a dollar that is going to be useful many years into 
the future, but it buys capital the same as the dollar that goes out 
the window tomorrow. So we have an artificial constraint on the 
ability of public agencies to tool up in the manner you’re referring 
to, which puts them at an implicit disadvantage relative to private 
operators that can raise capital by various means. So again, it goes 
to the complexity of maiking fair comparisons between public and 
private. It usually doesn’t reduce to a principle that you can use 
to categorize functions. 

There’s one exception, which is things that are inherently func- 
tions of a sovereign government, which has been eluded to: mili- 
tary, law enforcement, judiciary, legislative, prisons, corrections. 
There are things where the way things are done are so important, 
not the least because they can bring legal liability to taxpayers in 
the form of civil suits, that those argue much more forthrightly and 
a priori terms for being inherently governmental. Beyond that, I 
think there’s very broad precepts and really a large task of all 
three branches of government to try to look at cases and judge 
them separately on their merits. 

In the context of this legislation, one of the things that’s bother- 
some is that there seems to be a blurring of boundaries between 
the legislature and executive. We seem to be opening doors for the 
Congress and the judiciary to be sitting next to people trying to 
make executive decisions, looking over their shoulders and other- 
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wise encumbering them. Sometimes they may need to be encum- 
bered. 

But my recommendation in that context is, I guess, more in the 
spirit of the reinventing government thing, which is to allow flexi- 
bility. But also to have consequences — good ones for good output, 
bad ones for bad output — ^that apply to the {wople making the deci- 
sions, the managers in the executive agencies, rather than tiying 
to have bureaucrats watching bureaucrats. 

Mr. Horn. I don’t want to belabor this because I want to go down 
the line here. 

Professor Sclar, what did you hear from some of your colleagues 
that you didn’t particularly think much of, and what did you like 
about what you heard? 

Mr. Sclar. Well, actually, it was a very educational hearing be- 
cause the breaks actually worked out well. I got to speak to my 
other colleagues on the panel whom I’d never met. And, too, you 
came with a different set of interests than I came to talk about. 

I tell all of my graduate students to begin the answer to every 
question by saying, “It depends. . . .” Certainly, in the exchange 
that just took place, one of the things that’s been clear to me, look- 
ing at public service now for a long number of years, is that there’s 
a large gray area in which you can make a case, very often either 
way, for how things get done. What’s more efficient? There’s noth- 
ing automatically more efficient about the public or the private sec- 
tor in getting certain things done. If we were in Scottsd^e, AZ, our 
fire protection would be provided by a for-profit fire company. 
Other cities have tried this and they found that it doesn’t work 
very well, and it hasn’t gone very far. But certainly people in 
Scottsdale are satisfied with it. 

This question of trash collection, it’s one that certainly can go ei- 
ther way. The village I live in, we’re very happy with our public 
collection. They come up in my driveway twice a week and empty 
the cans. I have no complaints with the way that works. 

The region which I live in, we have a lot of problems with our 
private party collections. They seem to be called before committees 
all the time, in courts, for price-fixing, and organized crime. I don’t 
know if that’s a Northeast problem, but it’s certainly one that hap- 
pens. 

So it’s not — ^this question of, “if it depends,” it’s one you really 
have to look at. So what I’m concerned with is, how do we begin 
to get public organizations, public agencies, to be more innovative? 

I worked for the VA. I was hired there once as the Chief of Eco- 
nomic Research and Health Plan. I was very impressed, and now 
I found out it was the lowest title they could come up with for me, 
but I stayed on. There were a lot of things that were very frus- 
trating about public work and what I was able to do. But, it’s very 
clear that public agencies have to find ways to be inventive, to pro- 
vide incentives, to be responsive. There have to be upside and 
downside risks. 

So, one of the things I was concerned about is this question of 
allowing outside parties to challenge these decisions. I understand 
from the discussion I had with my collea^es what the fhistrations 
are that lead them to say they need this in the legislation. But my 
concern is not with the good guys who go with this in a modest 
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way. My concern is that, once you put something into place, how 
do you avoid the law of unintended consequences? My concern is, 
let’s say something is put in — diet’s say the Pinkerton Co. doesn’t 
like the notion — they could protect the President. Why do we need 
the Secret Service? They don’t agree. The Treasury Department 
gives them a very rational answer, and we would probably all 
agree with the Treasury, but nowhere in the legislation then pro- 
hibits them from going to court and have this adjudicated. Nor does 
it prevent them to begin to lobby in Congress to try and change 
these things. 

What I envisioned is another bureaucracy grows up in 0MB that 
does nothing but oversee the way in which a decision is made to, 
one, protect against those things happening, to when those things 
happen, to be there to deal with them. Then the question of ac- 
countability moves down one level. So whereas the intention here 
is to make something more efficient, one of the fears I have, look- 
ing at this, is there’s a law of unattended consequences, and how 
do you begin to preclude some of these very normal, human reac- 
tions that go on with this (a). And then (b), how do you begin to 
inject more organization into the public agencies? That was why, 
in my remarks, I talked about the need to bring — it’s not just the 
question of unions bidding on the work. I don’t really think it’s not 
mat unions shouldn’t bid. I think it really is a question of employ- 
ees and managers getting together and saying, we think we could 
do the job better; this is how we could do it. 

It seems to me there are interesting things that could be done. 
In Indianapolis, where they didn’t contract out their motor vehicle 
maintenance, one of the most shining examples, that you have a 
real reduction in cost, the employees of the Indianapolis Fleet Serv- 
ices, they receive a portion of what they save over what’s budgeted 
for their department. They are also penalized when they don’t turn 
vehicles around on time. They’re docked for that. When I went out 
and interviewed them, I remember going to the body shop and 
there were four employees. They used to have, the ratio of a fore- 
man, I think there was one foreman for every three or four employ- 
ees before they started innovating themselves. We don’t have the 
foreman, and we do about 25 percent of all the bod 3 fwork in Indian- 
apolis. And my question to them was, why aren’t you doing 100 
percent? Their answer to me was, we figured out that it cost us $33 
an hour, and we do it in-house. We can send this work out for $25 
and we won’t take the work back in-house until we get our costs 
better in line. 

So it seems to me that what I fear in moving forward without 
thi nkin g these things through is that we preclude the opportunity 
of bringing some innovation of flexibility into the public sector. 
Ironically, here’s a case where, by bringing it in, you got more con- 
tracting out, whereas if these employees didn’t have responsibility, 
they would have been fighting the contracting out of the bod 5 rwork. 
And now, here they were making the decisions. That’s one of the 
concerns I would share with you, is my concern that this does not 
subject to this law of unintended consequences. 

Mr. Horn. It’s hard to protect anything we do from that law, by 
the way. 

Mr. Engebretson. 



119 


Mr. Engebretson. Mr. Chairman, thank you. My remarks will 
be brief because John did a great job in explaining some of the 
problems that we have within our industries. Second, of course, his 
overview of what he thinks government should do and should not 
do, but there were some areas that were not covered, and there 
was a statement that I have a little concern of. 

First of all, I think the amendment is going to do wonders. It will 
open up and study positions that have in the past not been studied. 
They will come, then, to be before the leadership, and they’ll say, 
yes, this can be contracted out or no this cannot. This is the first 
time in my 11 years of CSA, and since the Eisenhower administra- 
tion, that this specific thing is going to happen. I remember, during 
the Reagan era, they tried to get the agencies to do a 3 percent re- 
view every year, and that failed. Nothing happened; there was 
nothing there to push it. So I think this will be good. 

The competition is going to be fantastic. This is where the sav- 
ings will come in. As the Congressman from Ohio was pointing out, 
where do they really save the dollar? The competition is fierce in 
this industry. I know of companies that are operating on a 1 and 
2 percent margin. That means it forces them to be very competi- 
tive. That means that they use the latest techniques to manage the 
projects and to manage people. They look for those things that they 
can save dollars and so they can do their work well. They do pro- 
vide excellent services, and the government does have oversight, 
and they can force the companies to do the projects. That doesn’t 
mean there isn’t a bad apple in the barrel; there are some bad con- 
tractors; we know that. But the savings will be tremendous. We’re 
looking at a 30 percent savings, as both of you commented earlier, 
and we will see that happen. 

But here’s the thing that bothers me. They say that our industry, 
when the people come from the public sector to work for the private 
sector, that we cut wages; we cut benefits; we don’t provide bene- 
fits. This is an absolute false statement. We are under the Service 
Contract Act. We are under the Davis-Bacon Act. We are under the 
Fair Labor Standards Act. We are under the Walsh-Healy Act. All 
of them tell us what we must pay as the prevailing wage for our 
employees. We do have benefit packages that we are told that we 
must pay, and those requirements are there, and it’s a part of the 
bidding process. So I do want that to go on the record that we must 
pay what the government tells us to pay. And the government and 
the contractors, as they put these proposals together — ^whether it’s 
the most efficient organization or the company themselves — many 
dollars are spent in putting these together to try to get that sav- 
ings for our taxpayers. And we will, and I think that this can work. 
And we thank you, again, for the opportunity to be here today. 

Mr. Horn. Well, we thank all three of you, and we’ll end with 
the last person whose got quite a record here on philosophy. I en- 
joyed it. You came up with a lot of answers that I, as a former pro- 
fessor, wouldn’t think of, and you’re right. You did well. 

Mr. Palatiello. Well, thank you, Mr. Chairman. I’m sorry that 
Mr. Kucinich left because I wanted to tell him that I enjoyed it as 
well. 

Three very quick comments. The question you asked was if there 
was anything that we heard that we’d like to agree with. 
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Mr. Horn. Or disagree with. 

Mr. Palatiello. Well, I don’t mean to be gratuitous, but I agree 
with your statement that you just made about mapping. I’ll start 
with that. [Laughter.] 

The second point I would make is to underscore what my friend, 
Mr. Engebretson, has said that — one thing that he admitted — it is 
in the regulations under the Service Contract Act that the Labor 
Department, when determining that prevailing wage, must con- 
sider what would be paid to government employees if the activity 
was performed in-house. That’s in the reflations. 

Mr. Horn. In the Walsh-Healy or Service? 

Mr. Palatiello. Service Contract. 

Mr. Horn. What’s the difference between Walsh-Healy and Serv- 
ice Contract? 

Mr. Palatiello. Walsh-Healy is for government acquisition of 
manufactured products and goods. Service Contract Act covers 
service contracts. Davis-Bacon covers construction contracts. 

Mr. Horn. And Walsh-Healy doesn’t cover services at all. 

Mr. Palatiello. No. Three separate laws. 

Mr. Horn. I hadn’t thought of it in 30 years. I was Assistant to 
the Secretary of Labor under Eisenhower, and I knew Davis-Bacon 
very well, and we have that up here, of course, those arguments, 
all the time. But I just hadn’t heard anybody even mention Walsh- 
Healy; that it’s still on the books? 

Mr. Palatiello. Yes, sir. 

Mr. Horn. Learn something every day. 

Mr. Palatiello. The third, very quick, and final comment that 
I would make is I really do tend to agree with Mr. Sclar and Mr. 
Sawicky on one point. I think, again, this is a very important dis- 
tinction to make, and that is they’re at a disadvantage, and Dr. 
Sclar and I spoke during the break. I have been involved in work- 
ing with the Congress on this legislation for quite some period of 
time. And when you look at this particular proposal, Mr. Sessions’ 
amendment, in a vacuum, you have one entirely different perspec- 
tive as opposed to looking at it chronologically in terms of where 
we’ve been with this legislation. 

The legislation that Senator Thomas and Congressman Duncan 
had in past Congresses was much more philosophical and ideolog- 
ical. It basically said, if it’s commercial, it gets contracted. Well, 
we’ve had negotiations and deliberations that you all have engaged 
in on this legislation. We’ve come to the point where we are today, 
where it says we’re going to inventory of activities and then go 
through a methodology to determine what’s best for the taxpayer 
in terms of who delivers the service or who provides the product. 

So, this legislation is not a Draconian, knee-jerk, all-or-nothing- 
at-all proposition. It is a much more methodological — ^methodical — 
way of making a determination as to whether something should be 
contracted or not. This doesn’t say all contracts are good, and all 
government employees are bad. This legislation says, let’s take a 
look and see how we can get the best bang for the buck for the tax- 
payer. Let’s determine where contracting is appropriate, and let’s 
determine where contracting is not appropriate. 

So I think when you understand the progression of the legisla- 
tion and the development of this legislation, you might look at it 
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in a little different context. Dr. Sclar, in particular, as we chatted, 
is at a little bit of a disadvantage because he wasn’t aware of that 
legislative history too well. 

Mr. Horn. Well, on that optimistic note. I’ll pass it back to the 
presiding officer. If he wishes to adjourn the meeting, none of us 
are going to cry about it. [Laughter.] 

We’ve enjoyed it. 

Mr. Sessions. Yes, sir. Thank you, Mr. Chairman. I want to 
thank each of the panelists who tave been here before us today. 
I agreed to hold this hearing in the spirit of trsdng to make sure 
we provided one more hearing. I think we’ve had three on this sub- 
ject. But I felt like it was important for us to tee up a little bit 
higher those expectations to hear from people about the opportuni- 
ties that will be before us. I want you to know that I believe that 
not only Mr. Horn and myself, but Mr. Kucinich, have engaged our- 
selves, and thrown ourselves at this issue. I have great respect for 
each of you who have taken time to be with us today. 

As always, we have a team of people who have made this hearing 
successful. 'There are people who have contacted you and worked 
with you on your delivery today, and I would like to thank a few 
of those people. J. Russell George, who is staff director and chief 
counsel for Government Management, Information, and Tech- 
nology; my adult supervision today, Mark Brasher, who is the sen- 
ior policy director; Matthew Ebert, who is a clerk; Mason Alinger; 
Frank Cruz — now watch this one — ^Mark Urciuolo — ^there you go — 
Solomon Bartel, those three were interns; Julie Moses, who is with 
Mr. Kucinich’s staff; Faith Weiss and Earley Green, who is also 
with the minority staff, and Anne Paine West, who is the court re- 
porter. 

On behalf of each one of us, I want to thank you for being here 
today. This concludes our hearing. 

[Whereupon, at 5:05 p.m., the subcommittee proceeded to other 
business.] 
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